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Whitney North Seymour 


The recent death of our well-loved 
Editor-in-Chief, Tappan Gregory, is a 
sad loss to the Association and to his 
many friends. He had been recovering 
nicely from last year’s virus when a 
series of mishaps proved to be too 
much for his heart, large though that 
was. 

Tap was a notable leader of the or- 
ganized Bar, city, state and national. 
He worked quietly, firmly and steadily. 
He loved the great traditions of the 
Bar; he upheld them and encouraged 
others to do so. He edited this Journal 
with grace and style and made us very 
proud of it. 

This is not the place for a formal 
memorial, but some personal things 
can properly be said here. He had a 
quality of kindness and_ gentleness, 
coupled with a character like spring 
steel. He was more than usually aller- 
gic to stupidity and meanness. He had 
sensitive good manners and always fol- 
lowed the etiquette of the profession in 
advocacy. Thus when he differed on a 
point, he advanced his views moder- 
ately and, however strongly he held 
them, he did not exhibit that amateur 
quality which accuses those of different 
opinions of rascality or lack of good 
faith. Honorable himself, he indulged 
the presumption that others were hon- 


orable too. 

Tap’s generous and friendly spirit 
helped to make almost a generation of 
of the feel at 
home at the meetings. “Tap’s Room”, 


new members House 
maintained so long with his fine friend 
and ours, Steve Hurley, was a con- 
genial headquarters or port of call for 
hundreds of us. Over the years, the 
Association’s guests tended to gravitate 
there and one could find John Black, 
the singing dean of the Chicago Bar, 
Judge Medina, Judge Dimock, Sir God- 
frey Russell Vick, 


lifting their voices until a fairly late 


and many others 
hour. There, too, one would be likely 
to find Lord Birkett, Lord Morris, Sir 
Herbert, Sir Hylton- 


Foster, and, more recently, Ralph Risk, 


Edwin Harry 
Sir George Coldstream, Geoffrey Law- 
rence, Denys Hicks, Sir Thomas Lund 
or Robin Boulton, and only this Feb- 
ruary, Lord and Lady Shawcross 
charmed their admirers there when he 
came to speak to the Fellows. My wife 
and [ learned the spirit of brotherhood 
in the Association there at Tap’s feet. 
Occasionally he would modestly lift the 
veil on one of his hobbies and show a 
charming photograph of some young, 
startled animal, quietly stalked at night 
by Tap with camera and flashgun, re- 


vealing a taste for the strange and 
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beautiful natural life which has not 
been spoiled by civilization. 

Tap’s death makes us reflect on the 
quality of the contribution which a 
fine lawyer makes during his career 
to his profession and his fellow men. 
It differs 


those who leave buildings, businesses 


from the contributions of 
or other tangible monuments. The main 
contributions of the lawyer are in- 
tangible and they tend to dissipate in 
society as time passes. A whole com- 
plex of people directly and indirectly 
helped and inspired—clients, friends, 
fellow lawyers and community leaders 
—go on for a time with a deeper sense 
of the values of justice, loyalty, wis- 
dom, fairness, kindness. Then there is 
the contribution to the moving stream 
of the life of the profession, the clear, 
pure water which counteracts and dis- 
sipates the occasional muddy eddies 
which, if left 
might pollute the whole stream. The 


alone and undiluted, 
echoes of such a life remain with us 
and go reverberating on in the minds 
and hearts of those who knew him and 
then are conducted outward to affect 
the lives of those to whom he was un- 
known. As one looks back over our 
history, we realize that many lawyers 
are unsung and unremembered, yet we 


(Continued on page 626) 
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= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication, 





Source of 
Marx Quotation 

Mr. Brown’s article on_ liberty, 
March, 1961, issue, contained a refer- 
ence to Karl Marx and his statement 
that “religion is the opium of the peo- 
ple”. As a point of historical fact and 
interest, Marx was the second to ex- 
press this sentiment. The first was an 
Episcopal minister of some prominence. 
Charles Kingsley, author as well as 
minister, said upon the advent of the 
1848 Christian Socialist movement led 
by him, F. D. Maurice (a theologian) 
and J. M. Ludlow (a lawyer), that: 


We have used the Bible as if it were 
a mere special constable’s handbook, 
an opium dose for keeping beasts of 
burden patient while they are being 
overloaded. 


Interestingly enough, this was the year 
the Communist Manifesto appeared. 

CAMERON K. WEHRINGER 
New York, New York 


The World Court and 
American Sovereignty 

In the recent discussion on repeal of 
the Connally Reservation much has 
been made of the “sovereignty” which 
the United States would relinquish. 
Huntington Cairns, in his book, Law 
and the Social Sciences, discusses sov- 
ereignty and points out that theoret- 
ically sovereignty cannot apply to the 
United States (page 226). In addition, 
he discusses the theory from utilitar- 
ian and ethical viewpoints, and shows, 
I believe that it is a mere shibboleth— 
actually, the consent of the governed 


is the only true sovereign. 

Submitting matters to the World 
Court, as Blair C. Wood pointed out 
in his letter in the December issue, is 
merely an agreement to submit the 
matter to the court rather than go to 
war. The resort to war is just as illegal 
before submission to the court as after, 
is it not? 

If we want to refuse to submit dis- 
putes to the World Court because we 
are a strong nation and can enforce 
our will on the weak ones, let us admit 
it to ourselves, not blind ourselves 
with meaningless references to “sover- 
eignty”. 

Sizer CHAMBLISS 
Chattanooga, Tennessee 


Why We Shouldn’t 
Repeal Connally Reservation 

Those who would repeal the “Con- 
nally Amendment” to U,. S. acceptance 
of World Court jurisdiction are as 
naive as those who promoted the adop- 
tion of the U. S. Constitution believing 
that the powers of the Government cre- 
ated thereby would be “few and de- 
fined”, and would remain so! 

Looking back over the decisions of 
our own federal judiciary since 1936, 
how can anyone sincerely believe that 
the judges of the World Court (who 
do not have to be trained in the law 
and most of whom come from coun- 
tries the legal systems of which are 
quite different from ours), would never 
render a decision in a case involving a 
matter which we considered a domestic 
question ? 

In his article which begins on page 
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57 of the January, 1961, issue of the 
American Bar Association Journal, Mr. 
Gambrell, of the Atlanta Bar, says 
(page 60) that the World Court is 
given authority to decide only two 
kinds of questions of law, namely, 
questions of the interpretations of trea- 
ties and questions of international 
law. But who is to say what is or is 
not “treaty” or “international” law? 

There is nothing in the U. S. Consti- 
tution which says that the U. S. courts 
have authority to determine the mean- 
ing of the Constitution, but the federal 
judiciary has assumed that right! The 
U. S. Supreme Court has even gone 
further and has assumed the right to 
“reinterpret” a previous decision by 
it, in which it interpreted a section of 
the U. S. Constitution to have a par- 
ticular meaning. While more than 170 
million Americans are bound by Ar- 
ticle V of the U. S. Constitution, a 
majority of the nine men who make up 
the U. S. Supreme Court, can alter the 
“accepted” meaning of any part of the 
U. S. Constitution at any time it suits 
them. Are the judges of the World 
Court less likely to assume authority? 

The Tenth Amendment to the U. S. 
Constitution was one of the amend- 
ments required by the states as a con- 
dition for the adoption of the Consti- 
tution. Whoever thought our federal 
courts would relegate that Amendment 
” amend- 
ment and completely disregard its 
provisions? Isn’t it as likely that the 
World Court Judges might rule out 
some or all of the restrictions placed on 
them by the Charter? 

Have the decisions of the federal 
courts since 1936 made things better 
in the United States? Do we have less 
crime as a result of such decisions? 
Have such decisions promoted honesty 
and integrity in our people? Has the 


to the status of a “repealec 


result of such decisions been peace and 
tranquility, and unification of our peo- 
ple? I would answer all of such ques- 
tions in the negative. 

Having the example of our federal 
judiciary before me, I shudder to 
think what Judges of the World Court 
as currently constituted might do. 

I know that we must find a better 
way than war to settle our disputes, but 

(Continued on page 542) 
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American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Local Government Law; Patent, Trade- 
mark and Copyright Law; Public Utility Law; Real Prop- 
erty, Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their respec- 
tive fields. Membership in the Junior Bar Conference is lim- 
ited to members of the Association under the age of 36, who 
are automatically enrolled therein upon their election to 
membership in the Association. All members of the Associa- 
tion are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 


Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
$3.00; Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Local Govern- 
ment Law, $5.00; Patent, Trademark and Copyright Law, 
$5.00; Public Utility Law, $5.00; Real Property, Probate 
and Trust Law, $5.00: Taxation, $8.00. 


Administration, Labor Relations 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1956 or before: $10.00 for lawyers admitted in 1957, 
1958 and 1959; and $5.00 for lawyers admitted in 1960 
or later. 


Manuscripts for the Journal 
® The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 
ordinarily be published. 

Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 
that does not meet these requirements. 

Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 
other publication. 
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local problems can be settled peace- 
ably only by local people. Until we in 
this country can find a way to require 
judges to “stick” to the law and leave 
“law-making” to the legislative bodies 
and to the people, I do not feel that 
we are ready to suggest ways and 
means of setting up a World Court. 

R. M, Sasnett, Jr. 


Columbia, South Carolina 


An Honest 
Politician Defined 

Walker Lewis, in his article “The 
Hayes-Tilden Election Contest”, con- 
cerning efforts of the Democrats to buy 
an electoral vote, comments, “If the 
Democrats bought any one who could 
swing an electoral vote, he did not stay 
bought.” This recalls the well-known 
definition of an honest politician, at- 
tributed to Simon Cameron, Republi- 
can boss of Pennsylvania, and a mem- 
ber of Lincoln’s Cabinet, “One who, 
when he is bought, will stay bought”. 

Leonarb L. Ewinc 

Beaver, Pennsylvania 


any kind of bond, 
anywhere, without delay 


Whatever type of bond you need... you’ll 
find assistance within easy reach. Throughout 
the United States and Canada, in the 
important cities and towns, there are ten 
thousand U. S. F. & G. agents ready to offer 
almost any type of bond available. Just 

call the U.S. F. & G. man... to satisfy 
judgments and awards, to guarantee 
compliance with other court decrees, 

to qualify fiduciaries, to secure 

replacement of lost securities. There’s 

a U.S. F. & G. man in practically 

every county seat, too, with the power 

to issue court and judicial bonds 
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The Purpose 
of a Lawsuit 

The article by Judge Musmanno on 
the Sacco-V anzetti case in the January, 
1961, issue of the Journal is certainly 
revealing. The tactics of both the prose- 
cutor and the trial judge are certainly 
open to question. 

It raises a point which I would like 
to see discussed further in the Journal, 
namely, how far may an attorney go 
in the interests of his client in an ad- 
versary proceeding to protect his 
client’s legal rights? May an attorney 
conceal admissible evidence helpful to 
his adversary ? 

After twenty years of trial practice, 
I have concluded that the only purpose 
of a lawsuit (criminal or civil) is to 
discover the truth and that it is the 
clear duty of all attorneys in a legal 
proceeding to assist the court in reach- 
ing that goal, even if it means victory 
to the adversary. 

I raise this question with the knowl- 
edge that the majority of the American 
Bar violently disagrees with my view. 

It appears to me that, morally, the 
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“anything goes” attitude is untenable. 
NicHOLAS GRANET 
Torrance, California 


Dutch Labor 
and Economics 

In his January, 1961, article ad- 
dressed to the American businessman, 
“A Eurosite for American Business 
a la Dutch Treat”, James N. Johnson 
calls the Netherlands, “A Modern 
‘Land of Milk and Honey’”. This de- 
scription is most intriguing when one 
considers the facts marshaled by Mr. 
Johnson from the vantage point of the 
Dutch workingman rather than from 
that of the investor. 

Unions do not exist in Holland, as 
they do in the United States, says Mr. 
Johnson, but there are labor leaders 
who are “infected with the driving im- 
pulse to exert the unselfish introspec- 
tion so characteristic of the Dutch”. 
The results of the collective bargain- 
ing conducted by these “unselfish” 
labor leaders, to which negotiations 


(Continued on page 544) 
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“Let no act be done at haphazard, nor otherwise 
than according to the finished rules that govern its 
kind” —thus the admonition of Marcus Aurelius 
comes down through the centuries and finds par- 
ticular application in the contemporary practice 
of law. 

The busy lawyer is faced with the necessity of 
keeping abreast of constantly changing law. To 
avoid the incompletely prepared case or argument, 
he has to’ be aware of all changes affecting his 
clients’ interests. He cannot be satisfied with a 
partial knowledge. 


Law WEEK is the fast reporter of all significant 
decisions, rulings, and opinions. It includes: 

e New Court Decisions by federal and state 
courts 


e Federal Agency Rulings, sifted and anal- 
yzed for importance by legal experts 


Knowledge of change 
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practice of law 
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e Supreme Court Decisions, reproduced 
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Orders, Journal, Docket, and Arguments are also 
supplied 


¢ 5-Minute Summary & Analysis of lead- 
ing cases, for quick reference 


¢ Full Text of any opinion or regulation (avail- 
able on loan) 


Save time and effort with LAW WEEK at your — 
finger tips. LAw WEEK is conveniently indexed by 
topical identification of your areas of interest. 
You have instant reference to all recent rulings of 
value to your clients. 


WE ARE MAKING AN INTRODUCTORY OFFER OF 3 MONTHS 
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Jury, as well as Selection of Juries in all types of personal injury, contract and special action cases. 
Gain Confidence—Develop Poise—Learn to sell the Jury. 

Sessions: 8:30 A.M. to 11:00 A.M. and 1:30 to 4:00 P.M. 
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the Dutch government has always been 
a party, are: a work week of forty-eight 
hours, from Monday through Satur- 
day; hourly wages of 38-41 cents for 
skilled workers; and monthly salaries 
for office personnel, ranging from $18, 
up to as high as $150, for those who 
are male, 45 years old or over, with 
special knowledge, such as the ability 
to correspond in foreign languages. 
“Wages are frugal”, says Mr. Johnson, 
“but just.” 

Mr. Johnson goes on to tell us that 
although the above-mentioned rates are 
minimums, the maximums paid in each 
category may not exceed 15 per cent 
of these minimums—lest the employees 
are motivated to strive unduly for ad- 
vancement, no doubt. 

At the conclusion of his discussion 
of these idyllic labor conditions, Mr. 
Johnson indicates that in June of 
1960 these wages were increased ap- 
proximately 10 per cent. Let us hope 
that this trend continues so that the 
situation for the Dutch workingman 
may become less “trick” and more 
“treat”. 

Sonia PRESSMAN 
Arlington, Virginia 


Re Expropriation 
of Foreign-Owned Property 
Richard C. Allison, in his article on 
the Cuban “seizures” in the January, 
1961, issue of the American Bar Asso- 
ciation Journal (Vol. 47, No. 1), sets 
forth a supposed principle of inter- 
national law that is subject to some 
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question today. It is Mr. Allison’s 
position that customary international 
law unequivocally requires the payment 
of just and immediate compensation to 
alien owners of property expropriated 
(actually, confiscated) by a sovereign 
state. The antithesis of this principle, 
according to Mr. Allison, is upheld 
only in “some quarters”—which, un- 
fortunately, Mr. Allison does not de- 
scribe or locate for us, though it is 
somewhat apparent what he means. 

It would seem that Mr. Allison is 
apparently unfamiliar with the debate 
which has been carried on for some 
time among scholars and students of 
international law in the West in an 
attempt to settle the confusion and 
uncertainty attending the principle 
which Mr. Allison states is “usually 
accepted in the non-Communist world”. 
It may come as something of a surprise 
to Mr. Allison, but as far back as 1928 
an outstanding English writer on inter- 
national law presented a most cogent 
argument for the proposition that no 
principle of international law, absent 
a treaty or concession agreement, re- 
quires the payment of compensation 
to alien owners of property nation- 
alized or otherwise taken by a sover- 
eign. (Sir John Fisher Williams, “In- 
ternational Law and the Property of 
British Yearbook of Inter- 
national Law, page 1 et seq. (1928).) 


Aliens”, 


In recent years, such outstanding writ- 
ers on international law as Professor 
Baade, cited by Mr. Allison to support 
the principle of just compensation, 

(Continued on page 546) 
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have expressed serious doubts as to 
whether customary international law, 
absent treaty or concession agreements, 
invariably requires the payment of 
compensation for the expropriation, 
i.e., confiscation, of property belonging 
to aliens. (Baade, “Indonesian Nation- 
alization Measures Before Foreign 
Courts—A Reply”, 54 AJ.L.L. 804, 
and footnotes 22 and 23 (1960).) The 
view is increasingly gaining acceptance 
that “at the very least, it must be ad- 
mitted that the assumption that nation- 
alization without compensation gener- 
ally held to be a violation of inter- 


national law, is no longer valid” 


(Friedman, “Some Impacts of Social 
5 


Organization on International Law’ 
50 A.J.1.L. 904 (1956).)... 

It is somewhat interesting that in 
the note delivered by Ambassador 
Philip W. Bonsal to the Cuban Min- 
istry of Foreign Affairs on July 16, 
1960, the principle of international 
law contended for by Mr. Allison is 
further limited in the scope of its 
acceptability among nations from Mr. 
Allison’s “non-Communist world” to 


the “free countries of the West” (The 
Department of State Bulletin, Vol. 43, 
August 1, 1960, page 171). Loftus 
Becker, the eminent learned legal ad- 
viser of the State Department, would 
even limit the doctrine further; in fact, 
so far that its very expression would 
be best not made in those “circum- 
stances where it becomes the focus for 
all the extreme feeling against colonial- 
ism and economic imperialism” (“Just 
Compensation in Expropriation Cases: 
Decline and Partial Recovery”, Depart- 
ment of State Bulletin, Vol. 40, June 1, 
1959, page 784 et seq.)—in effect in 
two thirds of the world today. If this 
is what Mr. Allison refers to in the 
phrase “some quarters”, then | must 
agree with him. 

But if this is a doctrine or principle 
which must be hidden or concealed, 
then how valuable is it, or how much 
prestige can be gained from vouch- 
safing its merit? I believe that Arthur 
Larson stated at the Harvard Law 
School on May 1, 1959, that the com- 
mon law of nations must be substan- 
tially built upon the legal principles, 
at least in part, of those formerly 
colonial and now underdeveloped na- 
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tions of the world whose acceptance of 
legal order and the rule of legality is 
so vital if that rule is to mean any- 
thing, and whose reluctance, in part, to 
accept the same, has been based on 
the realistic misgiving that “... 19th 
century international law [is] the pri- 
vate preserve of western and colonial 
powers” (Cong. Rec., August 6, 1960, 
page 13985 at 13986)... 

If Mr. Allison would look at the 
Congressional Record for March 6, 
1961, he would see there a speech de- 
livered by Representative Rutherford, 
of Texas (page 3041-3044) on trade 
with Mexico. Not only would the fig- 
ures given show that this trade has 
been economically meaningful to both 
nations, but that Representative Ruther- 
ford felt that the nationalization of in- 
dustries, including the oil industry, by 
the Republic of Mexico, has been to 
the benefit of the people of that coun- 
try, and that while the Republic of 
Mexico invites foreign investments, 
they do not “invite foreign invest- 
ments to become a predominant fac- 
tor” in the economy of that nation. 
The example of Mexico, | believe, is 
just one case in point, and similar 
situations exist in other jurisdictions 
where property has been nationalized 
or expropriated. . . 

Finally, I think Mr. Allison would 
agree that for a supposed principle of 
international law to be so circum- 
scribed in terms of its acceptability in 
the world today, particularly among 
nations that our Government is trying 
to show the light to, is tantamount to 
asserting that the doctrinal viability of 
the principle 


is seriously open to 


doubt. I am sure Mr. Allison is well 
aware of the great difficulty which has 
recently been experienced in having 
this principle which he contends is 
“usually accepted in the non-Commu- 
in multi- 
lateral conventions and codes designed 


nist world” incorporated 


for the protection of foreign invest- 
ment. (See the discussion on the Abs- 
Shawcross Code for the Protection of 
Foreign Investment in the Journal o/ 
Public Law, Spring, 1960.) 

Perhaps Mr. Allison might well take 
a leaf from the works of that great 
English constitutional historian, Henry 
Hallam, who should have, as a know!l- 
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Criminal Justice in Japan: 


Its Historical Background and Modern Problems 


Mr. Abe’s article is an excellent short statement of Japanese criminal 


law—a system whose origins are older than our common law. The 


article is taken from an address delivered last year before a dinner 
meeting of the Chicago Chapter of the Federal Bar Association. 


by Haruo Abe ¢ Public Prosecutor, Japanese Ministry of Justice 


J APAN HAS A unitary legal system; 
there is only one territorial jurisdic- 
tion, which is on a national level. 
Criminal procedure is the same all 
over Japan. The Code of Criminal Pro- 
cedure of 1948 and the Rules of Crimi- 
nal Procedure of 1949 are the prin- 
cipal sources of law which govern that 
procedure. Since Japan is a civil law 
country, case law has only secondary 
importance. 


Criminal Justice 
in Japan 

The structure of the court system 
consists of a hierarchical pyramid of 
courts of three Criminal 
cases are handled. by 570 summary 
courts and forty-nine district courts— 
both of which are courts of first in- 
stance; eight high courts—which are 
courts of second instance or courts of 
appeals; and the Supreme Court which 
is the court of third instance, or of 
final resort. Either one or three judges 
may sit on a case in a district court, 
depending on the nature of the case, 


instances. 


whereas three judges sit in a high 
court. In the Supreme Court, fifteen 
justices constitute a full bench and 
three (or more) a petit bench. 
Criminal procedure is based on the 
adversary system and the principle of 
free evaluation of evidence (principe 
de Tintime conviction). There are ex- 
clusionary rules of evidence, and con- 


viction must be based on competent 
evidence. No one may be compelled 
to testify against himself, and the de- 
fendant may testify in his own behalf 
without taking the witness stand and, 
consequently, without incurring the 
risk of committing perjury. The ac- 
cused is considered to be innocent 
unless and until proved guilty beyond 
reasonable doubt; in a case where the 
evidence is not conclusive one way or 
another, the accused is acquitted. There 
are no juries in Japan. Cases are tried 
by trained professional judges. From 
1928 to 1943 there was a law in effect 
which required trial by jury, but it 
has been in abeyance for the past 
seventeen years for financial and socio- 
psychological reasons, As a matter of 
fact, while that law was in effect, 99 
per cent of the accused waived trial 
by jury, because they presumed that 
the judges were usually more lenient 
than lay jurors. 

Decisions of the lower courts may 
be appealed in higher courts, but the 
Supreme Court considers appeals only 
in cases involving constitutional issues 
or some types of problems of vital im- 
portance. The prosecution also may 
appeal from decisions of lower courts 
which declare the accused not guilty. 
We do not have the equivalent of the 
writ of habeas corpus, but instead our 
system employs various remedial de- 
vices, such as “extraordinary appeal” 
and “reopening of procedure”. If a 
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sentence becomes finally binding it 
must be carried out, but convicts may 
be released conditionally on probation 
or parole. 

The procedure of criminal investiga- 
tion is regulated by law. The principal 
investigating agencies are the police 
and the public prosecutors, who share 
this function and co-operate in carry- 
ing it out. The police primarily obtain 
the criminal evidence and the public 
prosecutors supplement it through fur- 
ther investigation. The exercise of in- 
vestigative powers upon persons or 
things having evidential value is gen- 
erally subject to judicial control in 
the form of warrants for arrest or 
search and seizure. For example, ar- 
rests may be made only on the basis 
of a warrant issued by a judge, except 
in cases where a person is arrested at 
the scene of the crime or immediately 
thereafter. We do not have the process 
of “preliminary hearing’; however, 
the arrested individual must be taken 
to the detention judge to be heard 
without delay. The Code of Criminal 
Procedures provides that this must be 
done within seventy-two hours of the 
time of arrest. 

Another institution which we do not 
have in Japan is that of the grand 
jury. The function of initiating and 
carrying on prosecution is assumed 
primarily by public prosecutors. Prose- 
cution is instituted by the filing of a 
written indictment or, rather, an infor- 
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mation with the trial court of the first 
instance. Generally speaking, public 
prosecutors in Japan are cautious 
about initiating such action; they pre- 
fer to drop a case if they believe that 
it will be difficult to convince the court 
beyond reasonable doubt, even in in- 
stances where it may be easy to make 
a prima facie case. This is the prin- 
cipal reason why the acquittal rate in 
Japan is extremely low. From 1953 to 
1957, out of about 580,000 defendants, 
only about 4,000 or 0.7 per cent were 
found “not guilty”. Furthermore, even 
in cases where they are convinced of 
the guilt of suspected individuals, 
public prosecutors may refrain from 
prosecution if they consider such a 
course of action conducive to the suc- 
cessful rehabilitation of the offender. 
This is the so-called principle of dis- 
cretionary prosecution, or principe de 
lopportunité des pursuites. As a result 
of the use of this discretionary power, 
approximately 37 to 47 per cent of sus- 
pects are exempt from prosecution. In 
order to prevent the misuse of this 
power by public prosecutors for politi- 
cal or other reasons, the Japanese law 
provides a public check in the form of 
“quasi-public prosecution” and “the 
inquest of public prosecution”, Under 
the process of “quasi-public prosecu- 
tion” a private complainant may coun- 
teract the public prosecutor’s plea of 
this power by petitioning the court to 
issue an order of prosecution. If the 
court considers such a petition reason- 
able, it may issue an order of prose- 
cution and must in such a case appoint 
an ad hoc public prosecutor from 
among private lawyers in order to 
avoid a possibility of biased prosecu- 
tion. Another device for checking the 
abuse of the discretionary authority 
of public prosecutors is the system of 
“Inquest of Prosecution”. The inquest 
of prosecution, or prosecution investi- 
gation committee, is a body consisting 
of eleven lay people chosen by lot 
from among ordinary citizens. The 
function of this body is to investigate 
and control in a democratic and ad- 
visory way the discretionary authority 
of non-prosecution of public prosecu- 
tors. Each of the forty-nine judicial 
districts throughout Japan has such a 
controlling committee. 


While undergoing investigation the 


suspect has at all times the right to 
counsel and the privilege of communi- 
cating with the outside. A court may 
not open the trial of a defendant 
charged with certain serious offenses 
without affording him defense counsel. 
If the accused cannot afford a lawyer, 
the court must assign public counsel 
on its own initiative and at the expense 
of the government. The accused is also 
entitled to be released on bail except 
in certain serious cases prescribed by 
law. The average amount of bail money 
required is relatively low. In terms of 
American currency, the amount of bail 
money required in murder cases may 
be as low as $200 and is never more 
than $3,000. 

The Japanese legal profession con- 
sists of three categories of lawyers— 
judges, public prosecutors and practic- 
ing attorneys. We have about 2,300 
judges, including fifteen Supreme Court 
Justices, 500 assistant judges, 700 sum- 
mary court judges, and 1,700 public 
prosecutors, including some 700 assist- 
ant public prosecutors. Of practicing 
attorneys there are about 6,000 who 
belong to about fifty local bar associ- 
ations which are organized into one 
national co-ordinating organization— 
The Japan Federation of Bar Associ- 
ations. 

In order to become a lawyer of any 
category, a candidate generally must 
take the National Law Examination 
held annually by the Ministry of Jus- 
tice. Today almost all law candidates 
are university law department gradu- 
ates, Only a small number of the law 
graduates take this examination after 
graduating; the great majority of them 
obtain employment with private enter- 
prises or governmental organizations. 
The standards of the national examina- 
tion are fairly high; of approximately 
7,000 candidates who take the exami- 
nation annually, only about 300, or 4 
per cent, pass. 

Candidates who pass the examina- 
tion receive appointments from the 
Supreme Court as law trainees to un- 
dergo a legal apprenticeship of two 
years’ duration before entering the pro- 
fession. The first four months and the 
final four months of that period are 
spent in the classrooms of the Legal 
Training and Research Institute, and 
the remainder of the time is devoted to 
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field practice in courts, public prose- 
cutor’s offices and law firms, under 
the supervision of the Institute. Upon 
completion of this training, appren- 
tices must pass a final examination 
before they are qualified for the pro- 
fession. Successful graduates have the 
choice of becoming assistant judges, 
public prosecutors or practicing attor- 
neys. Once the choice is made, it is 
rather rare for them to change their 
field, although theoretically there is 
interchangeability among the three 
branches of the legal profession. It is 
particularly unusual for a successful 
practicing attorney to become a judge 
or a public prosecutor, although he 
can do so if he wants. A strong bureau- 
cratic sentiment has grown among pro- 
fessional judges and prosecutors in 
Japan which has resulted in a marked 
degree of professional stagnation, How- 
ever, a new movement toward a so- 
called “unified legal profession” is 
gaining impetus and is expected to 
introduce some freedom of action in 
this regard. 


From the Eighth Century 
to the Year 1889 


From the eighth century to the 


1860’s, criminal justice in Japan was 
strongly influenced by Chinese legal 
tradition. Ancient Chinese penal codes 
were adopted wholesale, but under- 
went considerable modification so as 
to suit conditions in Japan. The codes 
thus adopted were administered and 
supplemented by a body of precedents 
and ordinances which was built up 
through the centuries. The spirit basic 
to the administration of criminal 
justice was an amalgam of traditional 
Japanese morals under feudalism and 
the Japanese interpretation of Confu- 
cian ethics. 

Subsequent to the 1860’s the japa- 
nese system of criminal justice has 
undergone two revolutionary changes; 
the first one occurred in the 1870's, 
following the Meiji Restoration under 
the influence of European legal cul- 
ture, and the second one got under 
way in 1946 following the termination 
of World War II, under the influence 


of Anglo-American legal tradition. 


In 1868, the Tokugawa Shogunate’s 
Government collapsed and was suc- 
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eeded by the more progressive gov- 
‘rmment of the Emperor Meiji. Need- 
less to say, it took time for the new 
government to do away with all the 
feudalistic remnants. For example, it 
was not until 1879 that legalized tor- 
ture was entirely abolished. Beating 
and “stone holding” had been common 
techniques employed to extort confes- 
sions from prisoners. The latter con- 
sisted of forcing the prisoner to sit 
on a corrugated wooden seat holding 
a flat stone weighing about 100 pounds 
on his lap. 

The criminal statutes of the 1870's 
had retained the provisions for torture 
Moreover, Article 318 of the 
Revised Criminal Code of 1873 pro- 


devices. 


vided that “the accused shall be found 
guilty by the conviction of the court 
based upon his confession”. This pro- 
vision, which embodied the principle 
of “no conviction without confession” 
helped to enthrone confession as “the 
queen of evidence”. Then there oc- 
curred an event which contributed to 
the modernization of criminal justice 
in Japan. It was a typical instance of 
the shock often experienced by West- 
erners at their first contact with some 
barbarous practice prevailing in a Far 
Eastern country that in many ways 
was among the most highly cultured in 
the world. 


It happened one spring afternoon in 
1875 when a gray-haired, moustachioed 
Frenchman was passing by the Tokyo 
High Court Building on his way to the 
Law School of the Justice Ministry 
where he was going to give a lecture. 
Suddenly he was startled by a half- 
human, half-animal scream which is- 
sued forth from the court. His curi- 
osity vitally aroused, he walked quick- 
ly into the building and made his way 
to the room from which the terrible 
noise was emanating. Opening the 
door, he was paralyzed with horror at 
the sight of a man seated on a rigidly 
corrugated board holding a big stone 
slab on his lap, screaming under the 
brutal torture. Who could have imag- 
ined such cruelty within a court of law 
in broad daylight in the nineteenth 
century! Shocked to the core, the 
Frenchman began to shudder and cry, 
like a child who has seen a ghost in 
the dark. 

The gentleman was Professor Bois- 


sonade who had been invited to come 
to Japan by the Japanese Government 
to codify and modernize the legal sys- 
tems of Japan. He lost no time in urg- 
ing the Minister of Justice to abolish 
the practice of torture as manifestly 
repugnant to the modern spirit of 
criminal justice. In 1876, acting upon 
the advice of Professor Boissonade, 
the government changed the wording 
of Article 318 of the Revised Criminal 
Code to provide that “the accused 
shall be found guilty by evidence”. 
This was the first step toward reform. 
In 1879, the age-old torture system 
was statutorily abolished. In 1880 the 
Criminal Procedure Law drafted by 
Professor Boissonade after the model 
of French law was enacted. Thus, un- 
der the influence of the European cul- 
ture of the nineteenth century, the new 
Japan embarked on the road to the 
eventual modernization of her legal 
system. 


Development Under 
the Old Constitution 

Even prior to World War II, Japan 
had a constitutional law which was to 
some extent based upon the principles 
of the rule of law and representative 
government. The Imperial Constitution 
of 1889 provided for the separation of 
powers and contained a limited bill of 
rights. Under that Constitution crimi- 
nal justice was administered under the 
law as enacted by the national legisla- 
ture. However, Japan was far from 
being a modern democratic country. 
She was reigned over and ruled by the 
Emperor who was regarded as an in- 
carnate deity and the ultimate source 
of sovereign’ power. The principal 
characteristic ‘of this old regime was 
its compromise between the ideal of 
modern constitutionalism and the tra- 
ditional principle of government by 
the Emperor. Under such constitution- 
al monarchy the principle of the rule 
of law could not be fully implemented. 
The civil rights of the subjects were 
prone to be restricted by the preroga- 
tive superiority of the Emperor’s Gov- 
It should also be noted that 
leading politicians and jurists in those 
days could not fully comprehend the 
significance of the role of the bill of 
rights. The fact that even members of 
the drafting body were not fully aware 


ernment. 
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Criminal Justice in Japan 


Haruo Abe, Public Prosecutor of 
the Ministry of Justice in Japan, re- 
ceived an LL.B. degree in law from 
the Tokyo Imperial University in 
1943 and an LL.B. in politics from 
Tokyo University in 1949. He stud- 
ied at Harvard from 1953 to 1955 
and received an LL.M. from that 
University in 1955. Since 1956, he 
has been a member of the Criminal 
Affairs Bureau of the Ministry of 
Justice, engaging chiefly in compara- 
tive research and the drafting of 
laws. 





of the meaning of a bill of rights is 
illustrated by the following dialogue, 
which is reported to have occurred 
in the course of the constitutional con- 
ference in the privy council between 
Prince Ito, the Chairman, and Mr. 
Mori, one of the privy councillors, in 
connection with the chapter entitled 
“The Rights and Duties of Subjects”. 

Mr. Mori suddenly stood up and 
cried out indignantly: “Mr. Chairman! 
I object to the wording ‘the rights... 
of the subject’. It is repugnant to our 
national tradition, We Japanese sub- 
jects may have bestowed upon us 
limited status of responsibility to the 
Emperor, but never rights”. Prince 
Ito calmly replied: “Your argument 
ignores the fundamental theories of 
constitutional law. One of the main 
objectives of creating a constitution is, 
in the first place, limitation of the sov- 
ereign power, and secondly, the pro- 
tection of the people’s rights. If these 
objectives are not attained, the sov- 
ereign will have infinite and uncon- 
trolled power; whereas, the people will 
owe unlimited responsibility to the 
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sovereign. That is absolute monarchy. 
If we eliminate the bill of rights from 
the constitution, what protection will 
it afford?” 

Under the Imperial Constitution of 
1889, the Penal Code of 1907 and the 
Code of Criminal Procedure of 1890 
were enacted. The latter was replaced 
by the Code of Criminal Procedure of 
1922. Judging from the letter of the 
law of the new statutes, there seemed 
to be no substantial difference between 
the modernized criminal justice of 
Japan and that of European countries. 
Criminal justice based on these new 
laws was strongly influenced by Ger- 
man legal theories and considerably 
colored by the liberalism of the nine- 
teenth century. For instance, the new 
system adopted the accusatorial sys- 
tem and the principle of trial on evi- 
dence. In effect the blueprint of the 
machinery of criminal justice under 
the new system was fairly satisfactery. 
Unfortunately, the application of that 
machinery took an altogether different 
course from what had been intended. 
The practice of forcing confession be- 
came rather common among the police; 
prisoners were often kept incommuni- 
cado; the preliminary examination, 
which was kept secret from the public, 
became a sort of Star Chamber af- 
fair. Moreover, the militaristic totali- 
tarian atmosphere which had _ been 
growing under the old regime was 
prone to condone the uncivilized prac- 
tice of investigating officials on the 
grounds that criminals, especially po- 
litical offenders, were enemies of the 
Emperor. This unsatisfactory situation 
persisted until the termination of World 
War II, after Japan had experienced 
the blast of the first A-bomb at Hiro- 
shima in 1945. Subsequently the coun- 
try set about the task of establishing 
a more democratic form of govern- 
ment under the strong influence of 
Anglo-American legal thinking. 


Reform Under 
the New Constitution 

The governmental system of Japan 
underwent a fundamental change when 
the new Constitution of Japan came 
into force in 1947. This occurred dur- 
ing the occupation of the Allied Pow- 
ers following the termination of World 
War II, Under the new Constitution, 


with the establishment of a revised 
parliamentary system, the principle of a 
parliamentary cabinet and a complete- 
ly independent judiciary, a democratic 
government came into being. The 
Emperor has descended from the posi- 
tion of incarnate god and has lost his 
political power; he is now merely “the 
symbol of the State and the unity of 
the people”. Under the new regime 
the principle of the rule of law in its 
pure and perfect form has been em- 
bodied in the existing legal system 
through the constitutional guarantee of 
fundamental human rights and _ the 
creation of a system of judicial review 
over administrative and legislative ac- 
tion. With the establishment of the 
revised governmental system under this 
new Constitution, Japan has achieved 
the semblance of a modern democratic 
state—at least from a legal point of 
view. It was against this historical 
background that the new Code of 
Criminal Procedure of 1948 was en- 
acted. The functions of the reformed 
machinery of criminal justice in Japan 
can be appreciated only in the new 
light of the postwar regime. 

As I mentioned before, the Code of 
Criminal Procedure of 1922 was based 
in its entirety on European (particu- 
larly German) law. On the other hand, 
the new Code of Criminal Procedure 
of 1948, which was enacted under the 
new Constitution of 1946, has largely 
adopted Anglo-American devices to 
yrotect human rights, although sche- 
matically it is still based on the Conti- 
nental tradition of law. Thus, I should 
say that the present system of criminal 
justice in Japan is a mixture of Conti- 
nental (especially German) and Anglo- 
American traditions of law. 


Problems Under 
the Present System 

My discussion may have created the 
impression that the human rights of 
the Japanese people are well protected 
by a modernized machinery of criminal 
justice efficiently operated by well- 
trained lawyers. But nothing is far- 
ther from the truth. Unfortunately, a 
beautifully drawn blueprint is not nec- 
essarily a guarantee that the actual 
functioning of the designed machinery 
will be efficient. Moreover the mod- 
ernization of legal machinery does not 
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ensure the concomitant modernization 
of the mentality of the lawyers who 
operate that machinery. 

One of the defects found belatedly in 
the present system of criminal justice 
in Japan is the fundamental dishar- 
mony between the two heterogeneous 
legal systems—Continental and Anglo- 
American—which were abruptly 
merged on the recommendation of the 
foreign legal advisers attached to the 
Legal Section SCAP. With respect to the 
law of evidence, for example, the Japa- 
nese legislature was strongly urged to 
adopt a considerable portion of the 
Anglo-American rules of evidence in 
the new Code of Criminal Procedure 
of 1948. The whole body of the com- 
mon-law rules of evidence was not 
adopted in the course of codification; 
some of the significant exceptions to 
the exclusionary rules were dropped, 
presumably with the somewhat opti- 
mistic but misguided intention of for- 
eign advisers “leaving large areas of 
elasticity for implementary court de- 
cision”. (1 quote an American lawyer 
who was a member of the Legal Sec- 
tion of GHQ, SCAP.) The codification 
was carried out by a special co-opera- 
tive drafting conference consisting of 
American and Japanese representa- 
tives, who were all experienced law- 
yers. There is no evidence whatsoever 
of any wilful attempt to impose or 
press Anglo-American patterns upon 
the Japanese system, which had been 
based on Continental law. On the con- 
trary, those of the American repre- 
sentatives who had had comparative 
law training seem to have “recognized 
very clearly that Anglo-American con- 
cepts of evidence were totally different 
from those of Continental countries” 
and wished to avoid any attempt to 
blend the two. At least they seem to 
have “tried to combine the best fea- 
tures of both systems within the frame- 
work of the new Constitution” of 
Japan. 

Unfortunately, however, their knowl- 
edge of Continental law was very limit- 
ed and fell short of the dynamic knowl- 
edge of comparative law which was 
needed for that ambitious work of 
codification. Moreover, the tremendous 
pressure of time and the imperatives 
of military policy hampered free ac- 
tion; and the result was “a type of 
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emergency codification of the Ameri- 
can law of evidence which certainly 
left much to be desired”, despite every 
possible consideration “given to har- 
monizing the American rules of evi- 
dence with the Continental traditions”. 

I regret that space does not permit 
me to comment on all of the dis- 
harmonies and deficiencies that stem 
from the abrupt superimposition of 
Anglo-American devices upon the Con- 
tinental background, I shall enumerate 
the principal problems with which the 
present system of criminal justice in 
Japan is confronted. 

First, our new system adopted the 
Anglo-American style of exclusionary 
rules which had been developed under 
the Anglo-American jury system. These 
rules sometimes turn out to be too 
rigid for the juryless Japanese court 
system in which the sole trier of facts 
is a professionally trained judge or 
group of judges. 

Secondly, the Anglo-American style 
of procedural rules which has been 
introduced into our 
not harmonize with 


new code does 
our substantive 
criminal law, which is based in its en- 
tirety on Continental tradition and con- 
sequently presupposes the Continental 
style of procedural law. The draftsmen 
of our new code should have paid 
much more attention to this point. At 
least they should have introduced into 
the new code, among other things, 
devices to facilitate the use of pre- 
sumptive or circumstantial evidence. 
Thirdly, Anglo-American devices for 
guaranties of human rights abruptly 
imposed upon the Continental back- 
ground have caused some awkwardness 
in the criminal 
justice. As an example of the defects 


administration of 


caused by such radical changes, I shall 
take up one instance. Under present 
Japanese law, a defendant is incom- 
petent as a witness. This means that he 
cannot be sworn as a witness even 
though he may be willing. He may of 
course testify without taking an oath if 
he does so voluntarily; but since he is 
not sworn, he may withhold informa- 
tion or make a false statement without 
risking perjury. Thus he enjoys an 
absolute privilege, and can refuse to 
answer the questions propounded by 
the prosecution or by the judge with 
regard to ambiguous points contained 
in his statement. Such a peculiar status 
of law transforms the privilege against 
self-incrimination into a privilege of 
silence or even a privilege of false 
statement. Unquestionably this impairs 
the spirit of impartial justice. 


VII. Conclusion 

War has blind and demonic power 
which tends to disrupt the normal flow 
of human endeavor. War, however, 
also functions as a cultural catalyzer 
which brings about the interaction 
and blending of heterogeneous civiliza- 
tions. It was under such an impetus 
that socio-legal reforms came into be- 
ing in the postwar Japan under the 
military occupation. As had generally 
been the case in Japan’s history, the 
revolutionary change of the politico- 
legal structure in the postwar years 
was accelerated by stimulus from the 
outside. The occupation authorities 
dictated a series of drastic socio-legal 
reforms without giving due importance 
to the cultural and historical back- 
ground of Japanese society. As a result, 
the reform introduced for 
the democratization of Japan resulted 


measures 
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in the enactment of the Japanese Code 
of Criminal Procedure of 1948 with its 
unforeseen defects. 

One of the problems of the social 
sciences is the difficulty of attaining an 
experimental approach. Natural scien- 
tists can easily produce similar phe- 
nomena repeatedly by artificially con- 
trolling their laboratory conditions, 
whereas in the field of social science 
even the most absolute tyrants are in- 
capable of creating social conditions 
for experimental purposes. War, how- 
ever, sometimes haphazardly creates 
some unusual opportunities. In our 
case, for instance, it made possible an 
experiment for amalgamating two 
heterogeneous legal traditions, through 
the new Code of Criminal Procedure. 

Our experience in the postwar law 
reform taught us the invaluable lesson 
that abstract studies of comparative 
law sometimes are worse than useless. 
As Professor Roscoe Pound has wisely 
said, comparative law study should not 
be a mere “tonsorial technicality” by 
which hair styles are mechanically 
imitated without regard to individual 
characteristics. To make comparative 
law a real science, one must have some 
insight into the dynamic relationship 
between law and national tradition. It 
is not my intention to blame the 
authors of our new procedural code; 
on the contrary, we appreciate the in- 
troduction of the Anglo-American legal 
philosophy into Japanese jurispru- 
dence. It is my desire, however, to 
share our postwar experience in legal 
reform with those of my fellow lawyers 
who are interested in the development 
of comparative studies of laws. I shall 
be happy if I have succeeded in some 
degree in this instance. 
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Hybrid Methods of Reconstructing Income 


in Criminal ‘Tax Fraud Cases 


Mr. Schmidt points out that the Government has several methods of 
determining a taxpayer’s income when it has no direct evidence that 
he has understated it. The author discusses each of these methods in 
turn and shows how they are used to prove tax fraud. 


by Robert M. Schmidt ¢ of the Michigan Bar (Detroit) 


A rrorNeys ENGAGED in the 
handling of a criminal tax fraud case 
will usually discover that the recon- 
struction of a taxpayer’s income is ac- 
complished by methods which marked- 
ly differ from the manner in which a 
tax return is prepared. The methods 
used by the Government are quite dis- 
tinct from traditional double entry 
bookkeeping and from the methods of 
accounting commonly used by the tax- 
payer. This is because the Government 
is not required to establish understated 
income in criminal tax fraud cases by 
the same processes and formalities 
which a taxpayer is required to ob- 
serve in making his return. The exist- 
ence of unreported income may be 
proved by any practical method avail- 
able in the circumstances of the partic- 
ular case. The Government is free to 
use all proper evidence available, 
whether circumstantial or testimonial, 
because the Supreme Court has stated 
there is no intrinsic difference in either 
type of proof when measured against 
the standard of its effectiveness to 
overcome reasonable doubt. This lati- 
tude is allowed because tax fraud en- 
grosses a field as broad as the wildest 
taxpayer's imagination can conceive to 
defeat his taxes. 


The Traditional Theories 
of Proof 

The theories of proof utilized by the 
Government are divided between direct 


evidence and circumstantial evidence 
theories. In direct evidence cases, 
called specific item cases, the Govern- 
ment adduces proof of specific items of 
income omitted from the tax return, 
specific false deductions claimed on the 
return or false exemptions claimed on 
the return. The Government will pre- 
sent this direct evidence whenever it is 
possible to obtain it. This approach re- 
mains true even though the primary 
evidence is circumstantial, thereby re- 
sulting in a combination of proof. 
Where direct evidence is unavailable 
or is reconstruct the 
fraud on the revenues, the courts have 


sanctioned the use of theories utilizing 


insufficient to 


circumstantial evidence as necessary 
and appropriate means of bringing tax 
evaders to justice. The circumstantial 
evidence theories include the net worth 
method, the expenditures method, a 
combination of the two called the net 
worth-expenditures method, the bank 
deposits method, and the percentage 
mark-up method. The basic theory un- 
derlying these methods, with the ex- 
ception of the percentage mark-up 
method, is that evidence of unex- 
plained funds or property in the hands 
of a taxpayer establishes a prima facie 
case of understated income and it is 
then incumbent upon the taxpayer to 
overcome the logical inferences to be 
drawn from the facts proved. These 
theories emphasize the accumulation or 
disposition of funds representing tax- 
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able income rather than the source of 
the receipt of the funds. 

The net worth method and the net 
worth-expenditures method present and 
emphasize a year-end financial picture 
showing expenditures of a capital na- 
ture reflecting increased tangible assets 
which must have been derived from 
income, from prior accumulations, or 
from non-income acquisitions, In the 
expenditures method the primary em- 
phasis is upon the taxpayer’s expendi- 
tures without regard to whether they 
increased the visible net worth of the 
taxpayer. It is the addition of personal 
living expenses and other expenditures 
that do not increase the visible net 
worth of the taxpayer that technically 
distinguishes the net worth-expendi- 
tures method from the net worth meth- 
od, but common parlance among tax 
practitioners equates the two theories 
under the nomenclature of the net 
worth method. 

There is no single exclusive method 
of proving the receipt of unreported 
income by tracing the expenditure of 


money within the framework of the 


traditional concept of the expenditures, 
the net worth or the net worth-expendi- 


method. The 


theories is that cash expenditures by a 


tures essence of these 
taxpayer in any year in question which 
exceed all his known cash resources 
plus his reported income may give 
rise to the inference that he has in fact 
received more income than he has re- 
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jorted. Under the common definition 
if the net worth-expenditures method 
1y the Supreme Court in Holland v. 
United States, 348 U.S. 121 (1954), 
the Government first establishes an 
“opening net worth” or “starting 
point” which consists of the total net 
value (adjusted basis for tax purposes) 
of the taxpayer’s assets at the begin- 
ning of a given year. The Government 
then proves increases in the taxpayer’s 
net worth for each succeeding year 
during the period under examination 
and calculates the difference between 
the adjusted net values of the taxpay- 
er’s assets at the beginning and end of 
each of the years involved. The tax- 
payer's nondeductible expenditures, in- 
cluding living expenses, are then added 
to these increases, and if the resulting 
figure for any year is substantially 
greater than the taxable income report- 
ed by the taxpayer for that year, the 
Government claims that the excess rep- 
resents unreported taxable income. The 
assumption of this definition is that all 
of a taxpayer’s income for a year is 
either expended during the year or is 
reflected in assets on hand at the end 
of the year. This method is a deriva- 
tion from single entry bookkeeping. 
The reconstruction of income under 
the bank deposits method requires a 
showing that a taxpayer is in a busi- 
ness of a lucrative nature and proof of 
periodic deposits to his bank account 
or accounts. These deposits are then 
analyzed to eliminate non-income items 
such as gifts, loans, redeposits, duplica- 
bank 


earned in pre-prosecution years to de- 


tions, transfers and amounts 
termine receipts which, after the allow- 
ance of deductions, constitute taxable 
income. Just as the addition of per- 
sonal living expenses to tangible net 
worth increases has resulted in what is 
called the net worth-expenditures meth- 
od, the addition of expenditures result- 
ing from undeposited currency to funds 
deposited in the bank produces a com- 
putation that is called the bank deposit- 
expenditures method. There must be a 
careful tracing of funds to prevent a 
duplication of items caused, for exam- 
ple, by expenditures from funds ob- 
tained from checks written to cash. 
The percentage mark-up method is 
not sanctioned as a prime theory of 
proof in criminal tax cases. Neverthe- 


less, this method is occasionally used 
in combination with other theories of 
proof to establish a source of income 
or corroborate the understatement of 
income determined under another 
theory of proof. The essence of this 
theory is that there is a percentage 
mark-up or gross margin of profit 
which is common to items sold in a 
particular business, Once either sales 
or cost of goods sold is known, it is 
possible to make a calculation of in- 
come derived from the use of these per- 
centages or ratios considered typical in 
the business under consideration. 

The concurrent use of various 
theories of proof has been sanctioned 
in numerous cases. The litigated cases 
reveal such combinations as: (1) net 
worth, expenditures and bank deposit 
proof, (2) net worth and bank deposit 
proof, (3) net worth and expenditures 
proof where one computation has em- 
phasized the flow of funds and the 
other has emphasized the tangible net 
worth increases as a result of the ex- 
penditures, (4) bank deposits and spe- 
cific item proof, and (5) net worth 
and specific item proof. 

Different theories of proof have also 
been used in consecutive years in prov- 
ing understated income over a span 
of years. The litigated cases, for exam- 
ple, illustrate: (1) bank deposit proof 
for two years and net worth proof in 
the earlier years and as corroboration 
of the bank deposit proof, (2) specific 
item proof in two years and net worth 
proof for one later year and to corrob- 
orate the specific item computations, 
and (3) bank deposit proof for earlier 
years and then specific item proof for 
the remainder. While as a matter of 
theory there should be no doubling up 
of income in any one year, it is neces- 
sary to watch carefully for errors in 
the practical application of the theories. 


The Hybrid Theories 
of Proof 


In addition to the uses of the various 


theories of proof discussed above, there 
has been an increasing breakdown in 
the traditional theory of proof cate- 
gories. The substance of this more re- 
cent approach is the utilization of por- 
tions of more than one of the estab- 
lished theories of proof with no fulfill- 


ment of the evidentiary requirements 
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John Henderson Studio 


Mr. Schmidt, a member of the 
Bar in Michigan and Washington, 
D. C., is a partner in a Detroit law 
firm. He holds B.B.A., M.B.A. and 
LL.B. degrees from the University 
of Michigan and LL.M. and S.J.D. 
degrees from George Washington 
University. 





common to the use of the theory if 
used as the sole or prime theory of 
proof. For lack of any other nomen- 
clature, this utilization of portions of 
several theories of proof may be called 
the use of hybrid theories of proof. 


The case of United States v. Nunan, 
236 F. 2d 576 (2d Cir. 1956), cert. 
denied, 353 U.S. 912 (1957), is one of 
several recent examples of a reconstruc- 
tion of income outside the traditional 
framework of any one particular theory 
of proof. The appellate court review- 
ing the conviction chastized the at- 
tempted categorization of the proof of 
income into one of the labels or cate- 
gories of proof recognized by the ap- 
pellate opinions of recent vintage in 
tax evasion cases. The income was re- 
constructed by the Government under 
a theory of proof utilizing bank de- 
posits, expenditures and specific item 
evidence none of which would have 
established the income picture alone. 
All deposits to the bank accounts of 
the taxpayer and his wife were ana- 
lyzed to determine an amount repre- 
senting current income. To this amount 
were added all traceable specific items 
of income which had not been de- 
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posited to any bank account. Then to 
this total were added all cash expendi- 
tures which were not accounted for by 
either the deposited or the non-de- 
posited current income. The true role 
of the circumstantial evidence is ob- 
scure because the reviewing court be- 
lieved that the proof of the specific 
items was sufficient to support the con- 
viction. The important point for pres- 
ent purposes is the utilization of evi- 
dence pertaining to portions of three 
different theories of proof without a 
full 


any single theory. 


reconstruction of income under 

Persuasive authority for a flexible 
approach to income reconstruction is 
found in the United States Supreme 
Court decision in United States v. Cal- 
deron, 348 U.S. 160 (1954). This was 
a net worth prosecution in which there 
was insufficient evidence in corrobora- 
tion of an admission as to cash on 
hand to establish the understatement 
of income by the net worth method. 
The Supreme Court then searched the 
record for independent evidence which 
tended to establish the crime of tax 
evasion directly without resort to the 
net worth method. The evidentiary 
strands sufficient to establish the gist of 
the evasion offense consisted of an in- 
crease in the defendant’s visible assets 
at a time when he was receiving un- 


recorded amounts of income. These un- 
recorded amounts of income were not 
specific items of unreported income. 


Rather, this 


from evidence that some of the receipt 


conclusion was drawn 
books from the taxpayer’s coin oper- 


ated machine business were lost or 
misplaced. 


sufh- 


cient to indicate that courts are not 


These brief illustrations are 
interested in ritualistic formulae where- 
by income must be determined only by 
meeting the requisite standards of any 
particular pattern. The true test is 
whether the evidence is of probative 
value in establishing taxable income. 
If the evidence viewed in panorama 
meets this test it will serve the purpose 
of proving the gist of the income tax 
evasion offense. While these so-called 
hybrid theories of proof may be de- 
veloping, there still remains the judi- 
cial limitation that there cannot be a 
duplication of items presenting an ap- 
pearance of taxable income that is not 
in reality a true representation of the 
taxpayer's income, In the expenditures 
case of United States v. Caserta, 199 F. 
2d 905 (3d Cir. 1952), for example, it 
was error for the Government to utilize 
both cash expenditures and cash with- 
drawals from a bank account without 
a showing that the cash withdrawals 
were not used for cash purchases. Thus 


while courts are prone to recognize 
new theories of proof to protect the 
revenues, they are equally as protective 
of individual rights prejudiced by an 
application of an unsound reconstruc- 
tion of income. 


The present trend is away from the 
traditional or classical theories of proof 
as the criminal sanctions of the Internal 
Revenue Code are applied to persons 
in all walks of life. While judicial 
policy which is protective of the rev- 
enue bloodstream may sanction these 
hybri& theories, there are equally co- 
gent considerations militating against 
an unguarded expansion of the theories 
when the potential danger to individual 
rights is recognized. Whereas certain 
minimal criteria must be met in prov- 
ing income under established theories 
of proof, there is the ever-present dan- 
ger that taxpayer-defendants may not 
be afforded the benefit of equal stand- 
of the 
investigating 


uncharted 
The 


agents of the Internal Revenue Service 


ards in the area 


hybrid _ theories. 
are very adept in devising new theories 
of proof as income affecting transac- 
tions are presented in the varying con- 
texts of business and the professions. 
It is only with a zealous effort by mem- 
bers of the Bar that the liberty of tax- 
payer-defendants will be protected. 





A Seminar on Business 


Planning and Professional Responsibility 


The American Bar Association’s Standing Committee on Continuing Education of 
the Bar, under the chairmanship of Churchill Rodgers, of New York, is sponsoring a 


seminar on business planning and professional responsibility which will be held at 
the 1961 Annual Meeting of the Association. The seminar will take place at the Statler 
Hotel in St. Louis on Sunday, August 6, at 2:00 P.M. 


The seminar will be the same as that to be offered this summer in Cambridge by 


members of the Harvard Law School faculty, and the persons participating in the 


St. Louis program will be the same as those participating in the earlier program at 


Cambridge. 


Professor Robert Braucher of the Harvard Law School will be the chairman and 
other participants will be David R. Herwitz of the Harvard Law School, Norris 


Darrell, President of the American Law Institute, and Ross L. Malone, former Presi- 


dent of the American Bar Association. 


The seminar will be presented under the auspices of the Joint Committee on Con- 
tinuing Legal Education of the American Law Institute and the American Bar 
Association, Harrison Tweed, of New York, Chairman. 
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African Conference on the Rule of Law 


Held at Lagos, Nigeria, in January 


The International Commission of Jurists,| which sponsored the 
African Conference in Lagos, Nigeria, is a voluntary, non-political 
organization of lawyers from many countries. Its purpose is to spread 
the doctrine of the rule of law and to spotlight major abuses of human 
rights wherever they may occur. The Commission has consultative 
status with the Economic and Social Council of the United Nations. 

There are at present twenty-six national sections of the Commission 
functioning in twenty-six countries, with a secretariat located in Geneva, 
Switzerland. The work of the Commission is usually financed by indi- 
viduals and by foundations. The American Fund for Free Jurists, Inc., 
of which Whitney North Seymour is a Vice President and Director, is 
its chief supporting agency in the United States. 

American Bar Association members may be interested in the Lagos 
Conference since Vivian Bose, distinguished President of the Inter- 
national Commission of Jurists and former Justice of The Supreme 
Court of India, will be a principal speaker at the Association’s Annual 
Meeting in St. Louis in August. 


by Laurence M. Lombard ¢ of the Massachusetts Bar (Boston) 


Wirn THE emergence into inde- 
pendence of seventeen African coun- 
tries during 1960, the Nigerian Section 
of the International Commission of 
Jurists invited the Commission to spon- 
sor a Conference at Lagos, Nigeria, to 
discuss human rights and the rule of 
law with particular attention to Africa 
south of the Sahara. The Conference 
was held during the first week of Janu- 
ary, 1961, and was financed by grants 
of $54,000 from the Ford Foundation 
and £10,000 from the Nigerian Govern- 
ment. 

The 


term rule of law to mean: 


Commission has defined the 


The principles, institutions and proce- 
dures, not always identical, but broad- 
ly similar, which the experience and 
traditions of lawyers in different coun- 
tries of the world, often having them- 
selves varying political structures and 
economic background, have shown to 
be important to protect the individual 


from arbitrary government and to en- 
able him to enjoy the dignity of man. 


African colonies, with the exception of 
Guinea. Although three lawyers from 
this former French colony were invited, 
at the last minute they were unable to 
obtain passports from the autocratic 
government of Sékou Touré. No in- 


Since the Conference was to be pri- 
marily African, the Commission wisely 
decided to limit the number of dele- 
gates from outside Africa. The 194 
jurists who attended came from thirty- 
four different countries, twenty-three 


dependent lawyers could be found in 
the Portuguese colonies of Angola and 
Mozambique, and the only three from 
the various sections of the Congo were 
three Congolese law students now study- 
ing at the University of Lovaniam 
School of Law outside Leopoldville. 
Three delegates came from France, 
the United Kingdom and the United 
States, and one each from Canada, Den- 
mark and Germany. The three delegates 
from the United Kingdom are well 
known to many American lawyers. 
They were Sir Patrick Devlin, Judge 
of the Court of Appeal; Norman 


1. A detailed description of The International 
Commission of Jurists appeared in 41 A.B.A.J. 
417 (May, 1955) and 43 A.B.A.J. 924 (October, 
1957). 


of which were African including eleven 
of the seventeen which had newly 
gained their independence. No lawyers 
from the African countries bordering 
on the Mediterranean were invited. Of 
the 194 jurists, approximately one hun- 
dred were delegates, the rest being ob- 
servers like myself, with the great 
majority of the observers being Nige- 
rian. Both the delegates and the ob- 
servers attended as individuals and not 
as representatives of their respective 
countries. 





Lawyers were present from practi- 
cally all the former English and French 
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Marsh, the former Secretary General 
of the International Commission of 
Jurists and a former Fellow of the 
University College of Oxford; and 
Gerald A. Gardiner, a leading barrister 
and a former Chairman of the General 
Council of the Bar of England and 
Wales. 

The three delegates from the United 
States were Robert Bowie, Professor 
of International Studies at Harvard 
University and former Assistant Secre- 
tary of State for Policy Planning; Eli 
Whitney Debevoise, practicing lawyer 
in New York City and former General 
Counsel of the Office of the United 
States High Commission for Germany ; 
and Judge William H. Hastie of the 
United States Court of Appeals for the 
Third Circuit, former Dean of Howard 
University School of Law, former Gov- 
ernor of the Virgin Islands and Assist- 
ant Secretary of War under Mr. Stim- 
son. The observers from the United 
States were: Thomas M. Franck, New 
York University Law School, observer 
for the International Law Association; 
Professor Fowler Harper, Yale Univer- 
sity; Professor William B. Harvey, 
University of Michigan; Laurence M. 
Lombard, observer for the International 
Bar Association; Randolph Marshall, 
Research Fellow; Charles S. Rhyne, 
observer for the American Bar Asso- 
ciation; and Professor Louis B. 
Schwartz, University of Pennsylvania. 

From the angle of legal distinction, 
the participants included nine chief 
justices, thirteen judges,” five attorneys 
general, seven ministers of justice and 
nine law professors. 


The Opening Session 

The opening session of the Confer- 
ence was held in the National Hall, a 
handsome modern building finished on 
the inside in indigo blue and native 
mahogany. English and French were 
the official languages and simultaneous 
translations over earphones were pro- 
vided. The Chief Justice of the Federa- 
tion of Nigeria, Sir Adetokunbo Ade- 
mola® called the Conference to order, a 
big fine-looking man—friendly, poised 
and humorous. Sir Adetokunbo pointed 
out the appropriateness of holding the 
Conference in Nigeria, not merely 
because of her size and population 
(38,000,002 people) and her adherence 


to the rule of law, but “because she 
could boast of more indigenous law- 
yers than the rest of the countries in 
Africa put together”. 

The popular Prime Minister of Ni- 
geria, Alhaji Sir Abubakar Tafawa 
Balewa, wearing white Moslem robes 
and hat, gave the inaugural address. 
Although Sir Abubakar spent only one 
year studying in England, he gracious- 
ly welcomed the lawyers in beautiful 
English, fully living up to his nick- 
name, “The Golden Voice”. 


gested as the starting point of the Con- 


He sug- 


ference the three principles of Justinian 
—*That we should live honestly, should 
hurt nobody and should render to 
every man his due.” He also pointed 
out that in the recent Nigerian Consti- 
tution a special chapter is devoted to 
human rights, which are “entrenched” 
so that they can only be modified by 
a two-thirds vote of both houses of the 
Federal Legislature following the con- 
sent of both legislative houses of two 
of the three regions into which Nigeria 
is divided. 

In closing he warned the delegates 
that the subject of the Conference was 
very close to his heart, that he intended 
“to study very carefully every word 
which is spoken” and he reserved the 
right to return and talk to them again. 
“We who find ourselves in positions of 
authority have a responsibility to pre- 
serve law and order and at the same 
time to guard the laws of eternal jus- 
tice even while we are being guided by 
them—and how difficult it can be in 
practice as opposed to theory.” 

Chief Prest, the Chairman of the 
Nigerian Section of the International 
Commission, surprised some of us by 
saying the African colonies were ever 
grateful to their former colonial rulers 
for their 


However, he said the rule of law was 


tolerance and_ assistance. 


lacking when one’s right of movement 
was dependent on the color of one’s skin 
“as it is in some African countries”. 
He spoke of the courageous action of 
the Chief Justice of Southern Rhodesia 
in resigning his position in protest 
against the restrictive legislation re- 
cently passed in that country. 

Vivian Bose, President of the Inter- 
national Commission and former Jus- 
tice of the Supreme Court of India, 
stressed that the purpose of the Confer- 
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ence was not for lawyers from other 
countries to tell the African lawyers 
what to do but rather to share experi- 
ence and learn together—for lawyers 
within and without Africa to get to 
know one another and to exchange 


‘ 


ideas—“so that persons less fortunate 
than we can have more of the decent 
things of life, so that we, you and I, 
can go everywhere with dignity and 
not be imposed on because of our race, 
color or religion”. 

Mr. Bose set the standard for the 
committees when he asked that opin- 
ions at the Conference be expressed 
without restraint except for courtesy 
and consideration for others—and with 
an understanding that each country 
must work out its own system. 

The several talks at the opening 
session were stimulating and concise. 
In the afternoon, the Conference broke 
of about 
thirty-five delegates, each with a Chair- 


up into three Committees 
man, a Vice Chairman, a Reporter 
and a Secretary coming from a differ- 
ent African country. 

The broad subject for discussion, 
“Government Action, State Security 
and Human Rights”, had been divided 
in advance among three committees: 
the first dealing with the power of 
the legislative, executive and judicial 
with 
rights, the second with the criminal 


branches reference to human 
law aspects of human rights and the 
third with the responsibility of the 
judiciary and the Bar for the protec- 
tion of these rights. 

As an observer, I was free to move 
about from one committee to another 
and so had an opportunity to see the 
delegates of each committee in action 
when particularly controversial points 
were being discussed. The committee 
discussions, which continued for three 
days, were outspoken, but friendly. 

In Committee No. I, it early became 
apparent how vital the subjects of dis- 
cussion were to the participants. Kwabu 
Boateng, the young Minister of Infor- 
mation of Ghana, arose in his brilliant 
red, green, yellow and purple robe of 
Kente cloth to say that Ghana, which 





2. Since the Conference, Mr. Israel Maisels, a 
Delegate to the Conference and leading Defense 
Counsel in the recent treason trials in Southern 
Rhodesia, has been appointed to the Bench of 
the High Court of Southern Rhodesia. 

3. Sir Adetokunbo Ademola is one of twenty- 
four members of the International Commission 
of Jurists. 





had gained her independence a year 
ago, had early found that the Constitu- 
tion she had obtained from England 
was inadequate and that Ghana had 
adopted her own new Constitution 
which seemed to be working. He sug- 
that follow 
Ghana’s example. 


gested Nigeria might 

In fact, Ghana under Nkrumah has 
been moving rapidly toward a dictator- 
ship. A Nigerian lawyer in colorful 
Yoruba dress and cap was quick to 
rise to his feet and tell the Ghanaian 
Minister of Information that he need 
not worry about Nigeria. “Some prin- 
ciples of law are English”, he said, 
“and some are universal. The lawyers 
of Nigeria regard the right to be heard 
and the right of opposition as univer- 
sal.” 


The White Settler Problem 
The European-settler situation in the 
southern nations of Africa came in for 
strong criticism. An African lawyer 
from Southern John C. 
Shoniwa, outlined the abuses in his 


Rhodesia, 


country, saying that since the European 
settlers were granted self-government 
by the Crown in 1923 “democratic 
forms have been adapted to reinforce 
one of the most ingeniously devised 
dictatorships of this century”. Al- 
though the two and a half million 
blacks outnumber the whites 


than ten to one, there is not a single 


more 


indigenous African in the Southern 
Rhodesia Legislature. “If the claim to 
teach Africans the virtues of the demo- 
cratic system held any truth, there 
would at least be some Africans in the 
Assembly.”* 

Although the professed interest of 
the government is to educate the Afri- 
cans, Mr. Shoniwa pointed out that in 
1960 the federal government spent 
£30,000,000 on European education 
compared with £2,000,000 on African 
education. As one of the major sources 
of unrest he referred to the Land Ap- 
portionment Act of 1930 under which 
the African population was assigned 
42 million acres of land as against 48 
million for the much smaller European 
population. 

In conclusion, he cited the recent 
report of the Devlin Commission sent 
out from England to investigate condi- 
tions in Nyasaland, as confirming “in 
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no uncertain terms that the African 
in Southern Rhodesia is treated .. . 
as a third-rate citizen in the land of 
birth”. The fact that Sir 
Patrick Devlin was sitting as a delegate 


his own 
in Committee No. III gave added 
strength to this reference. 

Julian Greenfield, the white Minister 
of Law of the Federation of Rhodesia 
and Nyasaland, appeared to receive 
scant support when he attempted to 
defend the progress the Federation is 
making toward racial justice. 

In Committee No. II, there was much 
discussion of the Preventive Detention 
Acts which are in force in many Afri- 
can states. Generally, as in Ghana, the 
Executive can place a person in deten- 
tion for five years with the right to a 
three-year extension if, in his opinion, 
the person is engaged in activities 
which might lead to disorder or are 
prejudicial to the security of the state. 
No proclamation of a public emergency 
Ghana 


court or other review of the basis of 


is required. In there is no 
the detention and no financial provi- 
sion is made for the family of a prison- 
er during detention, as is the case in 
India. In Southern Rhodesia, as in 
India and some other countries, provi- 
for a review tribunal 
which must report the facts to the Ex- 
ecutive or Parliament although there 


sion is made 


is no requirement that any recommen- 
dation of the review tribunal be fol- 
lowed. 

That the subject matter of Commit- 
tee No. II was close to the hearts of 
many members of the committee will 
be apparent from a look at its member- 
ship. The chairman of the committee, 
Kwamena Bentsi-Enchill, was a Ghana- 
called to the Bar in 
London, who later became a law school 
teacher and is now doing graduate 
study at Harvard Law School; the 
Reporter was a practicing attorney 


ian barrister 


and member of the Legislature in 
Togo, where as yet there is no Consti- 
im- 
prisons people without the sanction of 
law and without the possibility of 
court review; the secretary of the com- 


tution and where the Executive 


mittee was from Kenya, where until a 
few months ago people were being de- 
tained without trial; three other mem- 
bers of the committee were from 


Ghana, including Mr. Danquah, who 
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preceded even Mr. Nkrumah in coming 
out for nationalism in Ghana, but is 
now recognized only as the brave 
leader of the fast dwindling opposi- 
tion. One of the most articulate mem- 
bers was a European lawyer, who, 
having spent some forty years of his 
life in South Africa, to avoid the racial 
discriminations of that country moved 
his family to Southern Rhodesia and 
began the practice of law anew. Re- 
cently, he had been the prime mover 
in getting the Southern Rhodesia Bar 
to publicize a very strong statement 
opposing their Preventive Detention 
Act, with the result that the act was 
somewhat softened and a form of re- 
view provided. The deep concern of 
such men over unlimited restraints on 
individual freedom is obvious. 


Courage and integrity were displayed 
in the discussions of Committee No. II 
when a Nigerian lawyer suggested that 
there might be some rare cases where 
preventive detention was desirable and 
that it might be going too far for the 
Commission to recommend against it 





3. Since the Conference, a number of Afri- 
cans have been admitted to the Southern Rho- 
desia Legislature. 
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absolutely. Quickly, Koi Larbi, a rugged 
barrister from Ghana, spoke up, “You 
in Nigeria don’t know what you are 
talking about. We have preventive de- 
tention in our country and there can 
be no exceptions under which it is 
proper.” This was one of many exam- 
ples of brave Ghanaian lawyers de- 
nouncing the policy of their authori- 
tarian government, uncertain whether 
they too might be imprisoned for five 
years on returning to their homeland 
only 300 miles away. The committee 
agreed and recommended in its re- 
port that there should be no preven- 
tive detention except in time of war or 
other properly declared public emer- 
gency. 


Judicial Independence 

Committee No. III readily agreed on 
the importance of the absolute inde- 
pendence of the judiciary. Where a 
system has been working successfully 
for years, it should not be changed. 
But in newly developing systems and 
in countries where the independence of 
the Judiciary is not fully secured the 
committee recommended that judges 
should be appointed and removed by 
an independent organization such as 
the Judicial Service Commission of 
Nigeria rather than by the Executive 
or Legislature. 

While the Conference concentrated 
on the rights of the individual as 
against the state, in a lighter vein the 
interests of the state were not over- 
looked in the deliberations of Commit- 
tee No. III. On the subject of retro- 
active legislation the Attorney General 
of the Sudan brought a laugh when 
he described a case in which the estate 
of a rich deceased had completely 
escaped death taxes in his country. 
Death duties had always been collected 
as an administrative fee although not 
specifically authorized by statute. In 
1954 a new tax law recited that no 
taxes not covered by the new law could 
be collected, but the Legislature forgot 
to list the death duties in the new law. 
The executor of the rich estate refused 
to pay the tax and the Supreme Court 
upheld him. Thereupon, several estates 
which had previously had to pay the 
duties sued to recover. As the attorney 
general said they had to rush through 


legislation “which was generally popu- 
lar” to save the Sudan from paying 
back all this money. 


In spite of this plea the committee 
recommended against permitting retro- 
active legislation—particularly in crim- 
inal cases—thereby following the prece- 
dent of the United States constitutional 
provision against ex post facto laws. 


The conclusions of each committee 
were set forth in separate statements 
read, revised and adopted by the entire 
Conference in a final plenary session. 
A resolution known as the Law of 
Lagos was adopted declaring that in 
any society the obligation of the rule 
of law cannot be fully realized unless 
legislative bodies have been estab- 
lished in accordance with a freely 
adopted constitution; “that all govern- 
ments adhere to the principle of demo- 
cratic representation in their Legisla- 
ture and that the right to personal 
liberty should be written into the Con- 
that 


should not be restricted without trial 


stitution and personal liberty 


in a court of law’. The Conference 
invited all African governments to 
study the possibility of adopting an 
African Convention of Human Rights 
in such a manner that its conclusions 
would be safeguarded by an African 
court of competent jurisdiction. Final- 
ly, to promote the principles of the 
rule of law it called on the judges, 
practicing lawyers and teachers of law 
in African countries to establish na- 
tional 


sections of the International 


Commission of Jurists. 


At the New Delhi Conference two 
years before, considerable emphasis 
was placed on the importance of creat- 
ing social, economic, educational and 
cultural conditions under which the 
aspirations and dignity of an individ- 
ual may be realized on the theory that 
the rule of law is meaningless unless 
the essentials of a certain standard of 
living are assured. At the Lagos Con- 
ference minimum living standards were 
taken more as a matter of course. The 
subjects of greatest importance to the 
African delegates were freedom of 
movement and the protection of the 
individual from imprisonment without 
trial under the guise of preventive 


detention. 


The most moving speech of the Con- 
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ference was made by President Bose, 
at the final plenary session— 


And now I want to address a word 
to our African brothers and to speak 
on a personal plane. I feel with you 
the hurt and indignities and humilia- 
tions that would be our lot and the lot 
of our children in some quarters of the 
globe because I am one of you and 
would suffer with you because of the 
colour of my skin and my racial ori- 
gins but I realize that our deepest in- 
terests do not lie in a flamboyant out- 
burst of our feelings that can only tend 
to embarrass and alienate our friends. 
They lie in a cold, sober and dignified 
appraisal of facts. by impartial outside 
judges and observers; and most of the 
facts cannot be controverted and shame 
and stir the conscience of right thinking 
men. I thank you for having acted with 
dignity and restraint and for having 
refrained from taking the cheap and 
easy way that would have gained you 
the plaudits of the crowd but which, 
in the long run, would have made you 
your case and my case 
—for we both sail in the same boat. 
There are many like myself, bound by 
the unwritten restraint of high judicial 
office, and others for other reasons, 
who are working hard for your cause 
and mine but who would not be able 
to associate themselves with this great 
organization if it turned itself into a 
political platform for the airing of 
grievances. That would kill our organi- 
zation and that would be a thousand 
pities, 


lose your case- 


The 


coverage in the three newspapers pub- 


Conference received excellent 
lished in Lagos, with large headlines, 


photographs and front-page stories 
every day. 

On the third day of the Conference, 
The Daily Express under the headline, 
“Smuggled Letter from Ghana Deten- 
tion Camp”, published in full a signed 
letter calling on the International Com- 
mission to speak up against the hypoc- 
risy of African governments detaining 
their own citizens without trial and at 


‘ 


the same time criticizing “imperialist” 


governments for their conduct. 


There has been a wave of indigna- 
tion throughout the African Continent 
against the arrest and detention of 
M. Patrice Lumumba by the Congolese 
Government. 

This is strange and unbelievable, 
especially in Ghana, where for over 
two years the same Government that 
has been loudest in the condemnation 
of President Kasavubu’s action has 





gna- 
nent 
1 of 
»lese 


able, 
over 


detained over 90 members* (including 
MPs) of the opposition party, without 
trial, on framed up charges... 

Is there anything more dishonest 
than this duplicity? And Nkrumah has 
the cheek to shout at the top of his 
voice that Ghana is more democratic 
than any other government on Earth! 


Nigerian newspapers like their Amer- 
ican counterparts attempt to cover the 
news of the world and in so doing 
seemed fair. Although racial discrimi- 
nation in the United States was not 
mentioned at the Conference, the news- 
papers carried factual accounts of the 
white riots and the suspension of two 
Georgia University students “for their 
own protection”. The insult to the 
Nigerian diplomat who was refused 
breakfast in a Virginia restaurant and 
Secretary Herter’s apology were promi- 
nently reported. 

Every jurist with whom I talked felt 
that the Conference had been a great 
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success. Previously, the lawyers of the 
former English colonies had had con- 
tacts largely with England, and lawyers 
of the French-speaking colonies largely 
with France. This was the first time 
that most of the English-speaking and 
French-speaking lawyers had met to- 
gether. Not only were they very favor- 
ably impressed by one another, but 
they also found out how similar were 
their views on fundamental law. A 
number of the Ghanaian lawyers spoke 
of the value of knowing that the jurists 
of the world are behind them in their 
struggle for the protection of human 
rights. The warm hospitality of our 
Nigerian hosts fostered friendships be- 
tween Africans from various parts of 
the continent as well as between Afri- 
cans and non-Africans. 


Ever more frequently, one reads of 
the hope for world peace under law. 
Certainly, this is desirable. Generally, 


some form of government or agreement 
to which nations will become parties is 
contemplated. In this world of distrust 
such an approach through nations of 
conflicting ideologies seems remote. 

The more modest approach of the 
International Commission of Jurists, 
working through lawyers within na- 
tions and using the force of public 
opinion to promote the dignity and 
safety of the individual, appears to be 
a promising stepping stone towards the 
millennium of peace through law. As 
Vivian Bose said in addressing the 
Conference, “When individuals within 
a nation learn to live in concord with 
one another, then there is hope that 
nations of the world will learn to live 
in peace among themselves, and the 
rule of law will replace the rule of 
the jungle.” 





4. A few days later the Chief Justice of 
Ghana told me he understood there were now 
258 under detention. 
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Dw THE man from Stratford really write the Shake- 
speare plays, or has the literary world been the victim of 
a gigantic hoax? 


For over three centuries that is the question that has 
intrigued not only Shakespearean scholars but that seg- 
ment of the general public which always harbors the wish 
that the truth, no matter what, eventually will “out.” 


Now you can judge for yourself, from the evidence 
contained in the series of Journal articles, “Shakespeare 


Cross-Examination.” 


In response to requests from several hundred Journal 
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Chicago 37, Illinois 


Please send me 
Examination when it is printed. I understand that the 
special pre-publication price will not exceed $2.25 and 
that you will bill me after I have received my order. 


copies of Shakespeare Cross- 





Name (Please print) 





readers, the series is being made into book form and will 
be available at approximately $2.25 a copy. A coupon is 
printed at the right for your convenience. Do not send 
iny money. We shall bill you when you receive your order. 
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The Judicial Conference Handbook 


on Procedures for the Trial of Protracted Cases 


Mr. McAllister reviews the Handbook of Recommended Procedures 
for the Trial of Protracted Cases, which consists of the report of a 
study by the Judicial Conference of the United States headed by Judge 
Murrah, of Oklahoma. The report is important, not only because of its 
subject matter and its recommendations, but also because it represents 
a new approach to solving problems of judicial administration. 


by Breck P. McAllister @ of the New York Bar (New York City) 


r 

The HANDBOOK IS, as its title 
states, a handbook of recommended 
procedures for the trial of protracted 
cases. It consists of the Report of the 
Judicial Conference Study Group on 
Procedure in Protracted Litigation, un- 
der the chairmanship of Chief Judge 
Alfred P. Murrah, adopted by the Judi- 
cial Conference of the United States in 
March, 1960.1 

Five main points are stated to be 
the basic steps suggested for solving 
the problem presented by these cases: 
(1) early identification of the big case, 
(2) its assignment to one judge for all 
purposes and his prompt assumption of 
control, (3) ‘the definition of the issues 
to be tried, (4) the confinement of dis- 
covery within the boundaries of the 
defined issues and discovery rules and 
(5) the planning of trial procedures 
and the full utilization of tested trial 
techniques. 

The Handbook is essentially a re- 
view of the points made in the Pretty- 
man Report of 1951° on the same sub- 
ject, a finding that those points are 
valid, the development of a number of 
new and significant ones, a series of 
recommendations designed to refine 
and implement them and a full dis- 
cussion of the experience and reasons 
that support the recommendations. The 
text is a distillation of earlier reports 
and studies as well as of proceedings 


of which 
Bench and Bar met together full time 
for a week and exchanged and debated 
experience, ideas and suggestions with 


at three seminars at each 


vigor, candor and imagination. The 
whole was put in its final form through 
further collaborative effort. 

The collaboration between Bench 
and Bar that produced the Handbook 
is in many respects unique in Ameri- 
can legal history. The problem of judi- 
cial administration of the big case has 
received attention for about ten years. 
The Prettyman Report of 1951 recom- 
mended neither legislation nor amend- 
ments to the rules. It set forth instead 
“an authoritative statement of the im- 
portance of the problem... and a de- 
scription of remedial methods and 
measures thought by experienced 
judges to be effective”.* The Section of 
Antitrust Law of the American Bar 
Association followed with the views 
and experience of the antitrust trial Bar 
in a comprehensive Section report in 
1954.° This was not only a critique of 
the Prettyman Report but also a com- 
pendium of trial experiences in cases 
In 1955, the Judicial 
Conference appointed a Study Group 
on Protracted Litigation under the 
chairmanship of Chief Judge Alfred P. 
Murrah “not to go behind or duplicate 
the Prettyman Report, but to translate 


of this sort. 


76 


it into courtroom action”.® This was 
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followed in 1958 by a second report 
of the Antitrust Law Section. This was 
prepared at the suggestion of the Judi- 
cial Conference Committee and, when 
completed, reflected the thinking of 
some sixty antitrust practitioners both 
on the defense and prosecuting side. 
This, the so-called Streamlining Re- 
port,’ was closely reviewed by the 
Judicial Conference Committee and 
played an important part in the steps 
that followed. 

Constant collaboration between ex- 
perienced judges and experienced law- 
yers took place from the outset. The 
initial impulse came from the guide 
lines of the procedural outline pre- 
pared by Chief Judge William E. Steck- 
ler, and it was also under his active 
chairmanship that the hard work of 
drafting was carried on and completed. 
The result is the Handbook which is so 


1. HANDBOOK oF RECOMMENDED PROCEDURES FOR 
THE TRIAL OF Prorractep Cases, 25 F.R.D. 351- 
475, hereinafter cited as HANDBOOK. 

2. HanpBook, 25 F.R.D. 373-374. 

3. Report of the Judicial Conference on Pro- 
cedure in Antitrust and Other Protracted Cases 
dated September 26, 1951, 13 F.R.D. 62. 

4. Id. at 64. 

5. Report of the Committee on Practice and 
Procedure in the Trial of Antitrust Cases, Sec- 
tion of Antitrust Law, American Bar Associa- 
tion, dated May 1, 1954. 

6. PROCEEDINGS OF THE SEMINAR ON PROTRACTED 
Cases, New York Untverstry Law Center, Avu- 
cust 26-30, 1957, 21 F.R.D. 395, 402, hereinafter 
cited as N.Y.U. Seminar. 

7. “Streamlining the Big Case”, Report of 
the Special Committee of the Section of Anti- 
trust Law of the American Bar Association, 
September 15, 1958, 13 A.B.A. Anrirrust Sec- 
TIon Reports 183. 
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aptly described by Judge Prettyman 
as “a compendium of suggestions from 
the experienced to the experienced”.® 
Chief Justice Warren, in announcing 
completion of the Handbook, declared 
that it “ranks as an accomplishment 
with the Federal Rules of Civil Proce- 
dure” and added that, while its recom- 
mendations dealt with the big case, 
“one cannot fail to see their practical 
utility in the conduct of everyday 
litigation”.® 

It is plain enough that henceforth 
the Handbook will be required reading 
for both court and counsel at the outset 
of one of these cases. In addition, the 
publication of the proceedings at the 
1957 and 1958 seminars has made 
available many fascinating items of ex- 
perience and exchanges of views. To 
mention only a few, there are the can- 
did exchanges between Chief Judge 
Clark and Judge Dawson on the place 
of pleading in defining issues,'’ the 
dramatic story told by Judge Campbell 
and counsel as to how the A & P 
Woman’s Day case was submitted to 
the court after a trial of thirty minutes, 
eight months after the complaint was 
filed,!! Judge Ridge’s discussion of 
the functions of the first pretrial con- 
ference,'? Judge Fee’s views on pretrial 
procedures!* and Judge Irving Kauf- 
man’s success with pretrial, in two 
large criminal conspiracy trials.'4 A 
multitude of other bits will reward the 
browser. Special mention goes to Bruce 
Bromley’s recitals of his experience as 
a protracter and expediter of cases.'° 
This is the story of the work of a great 
advocate told with wit and charm. Its 
lessons are unmistakable. 

In the reports of these seminars will 
be found frank discussions of successes 
and failures of procedures in particular 
cases. The variety of techniques used 
by different judges and counsel shows 
how unimportant specific rules may be 
and how important practice and ex- 
perience are within the corners of a 
broad rule such as, for example, Rule 16 
on pretrial. The know-how that is found 
in these reports of the seminars as well 
as in the Handbook itself, the earlier 
Prettyman Report and the American 


Bar Association reports seldom finds 


its way into reports of decisions. It is 
to be found in these documents in 
ibundance. 


The results of this kind of collabora- 
tion between Bench and Bar are so 
striking that it is to be hoped the 
example will be followed in other simi- 
lar efforts to improve the administra- 
tion of justice. 


The Recommendations of 
the Handbook 

Turning now to the recommenda- 
tions of the Handbook, we have select- 
ed a number for special comment. 

The one problem that has plagued 
these cases more than any other is the 
accommodation, on the one hand, of 
the generalities of modern issue plead- 
ing'® and the use by the parties of the 
arsenal of available discovery proce- 
dures with, on the other hand, the 
necessity for the particularization of 
the issues of fact that are to be tried 
and of law that are to be decided. As 
it was so tersely put at the Stanford 
Seminar, “Until there is an issue, there 
is nothing to try.”!? 

The problem is minimized if man- 
ageable issues are presented in the 
pleadings. Discovery may be held 
within the bounds so fixed and if fur- 
ther particularization becomes desir- 
able at the close of discovery it can be 
settled in a pretrial order. The Hand- 
book follows the Prettyman Report and 
earlier studies in treating pleadings as 
inadequate to pose issues that are 
even sufficient to fix the boundaries of 
discovery much less the issues to be 
tried.'* This treatment of pleadings is 
realistic, though the necessity for it 
may be unfortunate. The reality is that 
pleadings are written by counsel and 
are thus under their control. The court 
has, of course, some powers over 
pleadings but they are crude and awk- 
ward. Those powers, even if exercised 
to the full, will scarcely produce plead- 
ings adequate for discovery and trial 
unless counsel is prepared to write 
such pleadings. The effect of the court’s 
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orders may do little more than prolong 
the literary exchanges of the parties. 
A genuine advance of the proceedings 
to a triable point may, as a practical 
matter, require quite different proce- 
dures. 

It is unfortunate that this assump- 
tion as to the inadequacy of modern 
pleading must be made because, as 
Judge Dawson puts it in his plea for 
more specific pleading, “If we are to 
require a specification of the real is- 
sues, where is a better place to start 
than in the complaint itself?”! It is 
to be regretted that the Handbook 
seems to put pleadings to one side 
with not even a nod of encouragement 
for more specific pleading, even though 
judicial sanctions to produce such 
pleading may be lacking or ineffective. 

The Handbook takes an important 
step forward in suggesting that, if dis- 
covery is required by either party, 
counsel for both sides be required to 
submit “tentative written or oral state- 
ments” which “should serially state the 
ultimate facts as to each legal issue”.*° 
When this has been done, “discovery 
should thereafter proceed in accordance 
with the bounds indicated”. At the 
close of discovery the issues to be tried 
are then to be crystallized in a pretrial 
order.*! 

Another troublesome problem has 
been the proliferation of discovery and 
proof in both scope and time. These 
cases are all too often overdiscovered 
and overtried. As to scope, the Hand- 
book can do no more than insist that 
the issues of fact to be tried be particu- 
larized by the means suggested and 
that both discovery and proof be held 
within the bounds so fixed. However, 
in a civil suit seeking injunctive relief 
to forestall future violations the proof 
required is to show “a real threat of 
future violation or a contemporary vio- 
lation of a nature likely to continue or 
recur’.** The emphasis here is on the 
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present, yet all too often a vast mass 
of material is dredged up out of the 
past, often the relatively ancient past, 
through inadequately controlled dis- 
covery. When this mass finds its way 
into the trial record, the record grows 
in bulk though not in informative 
proof that illumines the present. To 
control such excessive proliferation or, 
if you like, such overdiscovery and 
overtrying of these cases, the Handbook 
endorses and develops with full ap- 
proval earlier suggestions that the trial 
judge define and limit the period of 
proof at pretrial conference.** What is 
good enough for proof should be good 
enough for discovery though this point 
is not made in the Handbook. 

There is no purpose in the Hand- 
book’s recommendation to cut off proof 
of either party. The purpose is rather 
to fix a date that will permit plaintiff 
a “reasonable opportunity to establish 
a prima facie case of present viola- 
tion”.24 If this requires the fixing of 
a cut-off date it need not be unquali- 
fied. However, predated evidence “may 
be excluded unless the offering party 
shall show good cause why it should 
It is also noted that 
different cut-off dates may be estab- 
lished for different issues and Judge 
Holtzoff’s decision to that effect is cited 
with approval.2° The skillful use of 
the techniques here suggested will do 
much to suppress counsel who would 
trace every vein of proof to its distant 
origin. Again, the approach here sug- 
gested would seem to have equally 


be received”’.?° 


valid application to discovery. 


Scope of Equitable Relief 
in Civil Cases 

An important recommendation is 
made as to conferences on the scope of 
equitable relief in civil cases.** It is 
proposed that after discovery has been 
substantially completed pretrial confer- 
ences should be devoted to the question 
of the relief sought by the Government. 
It is pointed out that frank discussion 
of the Government’s objectives may 
not only aid the trial judge in apprais- 
ing the relevance of proferred proof 
but also settlement. The 
prayer for relief is often couched in 
generalities comparable to those of the 


promote 


substantive allegations. Particulariza- 
tion may be just as important here as 


there. The Handbook is cautious in 
proposing that this should not be un- 
dertaken until after discovery has been 
doubt 


there is wisdom in this caution. The 


substantially completed. No 
Government may not be ready to state 
the full scope of the relief it will ask 
until discovery has revealed the full 
factual story and pointed the way to 
the remedy that should be applied. Yet 
if the prayer for relief has hidden im- 
portant objectives of the action in 
catch-all phrases, it is hard to see why 
particulars should be withheld if their 
earlier disclosure, subject to later modi- 
fication after discovery has been com- 
pleted, will assist in setting bounds to 
discovery, and possibly promoting set- 
tlement. The analogy between particu- 
larizing the issues to be tried and the 
relief to be sought is strong. There is 
surely ample power in the court to in- 
sist, with whatever force and at what- 
ever stage of the case the court may 
deem appropriate, that counsel state 
fully and frankly the objective sought 
by the Government in the case. Until 
that has been done to the full satisfac- 
tion of the court it is hard to see why 
counsel should be allowed to proceed 
further with the case. We have stated 
thus bluntly what the Handbook intro- 
duces with some caution. The impor- 
tant point is that the Handbook has 
taken this step forward. In the hands 
of skillful judges it may turn out to 
be one of the most effective recommen- 
dations in the Handbook. 


New and important recommendations 
are made with respect to pretrial pro- 
cedures in big criminal cases. These 
have no counterparts in earlier reports. 
It is recommended that pretrial confer- 
ences should be held in these cases with 
a reporter present in order “to refine 
the issues, establish rules for the han- 
dling of voluminous documentary evi- 
dence, resolve procedural problems, 
provide an atmosphere which will 
encourage voluntary agreements and, 
generally, to take any other action 
which will tend to simplify and expe- 
dite the trial of such a case”.** It is 
suggested that these conferences can 
be invaluable in antitrust, mail fraud, 
conspiracy, Smith Act and net worth 
income tax cases. Instances of success- 
ful use of these procedures were stated 
by trial judges at the seminars.*° 
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It is recognized that in view of the 
constitutional guarantees that protect 
defendants in criminal cases, these pre- 
trial conferences must be conducted on 
a voluntary basis. This is important 
and essential because the criminal jury 
trial is conducted in a world apart 
from its civil counterpart. Those differ- 
ences are deeply rooted in our history 
and customs and find expression in the 
constitutional text. For example, there 
is no discovery on the criminal side 
such as the civil deposition and dis- 
covery rules. There is good reason for 
this. Indeed Chief Justice Vanderbilt 
has warned that just because there is 
liberality in discovery on the civil side 
it does not follow that there should be 
the same liberality on the criminal side. 
He points out that “In criminal pro- 
ceedings long experience has taught the 
courts that often discovery will lead not 
to honest fact finding, but on the con- 


trary to perjury and the suppression 


_ HANDBOOK, 25 F.R.D. 405-406. 
25 F.R.D. 406. 


. 25 F.R.D. 
. 25 F.R.D. 
. 25 F.R.D. 


of e 
of di 
civil 
of ju 
Tl 
bool 
new 
ful 1 
plish 
reco 
full 
sive 
urge 
step 
succ 
ence 
lars 
prov 
mus 
of Cc 
net 
cont 
with 
vocs 
that 
is 0 
acct 


mos 


Pri 
am 
T 
deal 
pro 
nice 
pert 
tion 
of | 
exar 
tent 
vise 
pro 
scie 
met 
No 
adv 
are 
I 


hov 





of evidence.” He warns that the kind 
of discovery that has developed on the 
civil side “would defeat the very ends 
of justice” on the criminal side.*° 

The recommendations in the Hand- 
book mark a cautious advance into this 
new area. In the hands of a resource- 
ful trial judge much may be accom- 
plished if the goals of the Handbook’s 
recommendations are pursued to the 
full extent of the trial judge’s persua- 
sive skills and powers. The Handbook 
urges him to try. That is an important 
step forward. Trial judges who have 
succeeded have recited their experi- 
ences at the seminars.*! The particu- 
lars of these instances of success may 
provide patterns for the future but it 
must never be forgotten that the trial 
of complex mail fraud, Smith Act and 
net worth income tax cases will still 
continue to be tried and fought out 
with all the color and intensity of ad- 
vocacy that pervades a jury trial and 
that bears upon each item of proof. It 
is more likely that far more will be 
accomplished in the more genteel at- 
mosphere of a criminal antitrust trial. 


Proof of Technical 
and Scientific Facts 
The last section of the Handbook 


deals with procedures for simplifying 


proof of complicated scientific, tech- 
nical and economic facts through ex- 
pert witnesses, sampling, polls, tabula- 
tions, charts, graphs, etc. As to the use 
of experts for proof of facts in the 
exact sciences, the Handbook is con- 
tent to note that “no one has yet de- 
vised a generally acceptable method of 
proof in respect to these issues of exact 
and to describe five different 
methods that have been employed.*? 


science” 


No one method is recommended. The 
advantages and disadvantages of each 
are set forth. 


In dealing with samples and polls, 
however, the Handbook breaks new 
ground in recommending their use. 
“Sample” is used to mean the physical 
examination of parts to establish the 
character of the whole and is confined 
to objectively observable facts. A “poll” 
is treated as the reporting of what 
people have “seen, think, do or believe” 
or “why they think, act or believe in a 
certain Proof by 


way. sample 


presents simple evidentiary problems. 
Thus, when a sample is offered through 
the testimony of the sampler there is 
no problem of hearsay though it must 
be shown that the sample was selected 
in accordance with accepted principles 
of sampling so that it properly repre- 
sents the universe and may, therefore, 
be projected. 

With respect to polls, if the poll is 
offered to prove only the fact that the 
persons interviewed made the state- 
ments attributed to them, there is no 


the Handbook 


states, that kind of poll is actually a 


hearsay problem. As 


sampling.** However, where the poll is 
offered to prove the truth of the state- 
ments made, then the poll is admissible 
only if it falls within an exception to 
the hearsay rule. The Handbook does 
not recommend creation of any general 
exception to the hearsay rule that 
would allow receipt of all polls but it 
does state the factors that should gov- 
ern admissibility. The offeror, it is 
stated, must show the necessity for the 
poll and this means “the impracticabil- 
ity of making his proof by conven- 
tional methods”.*® The offeror must 
also show the trustworthiness of the 
particular poll or survey and that it 
was conducted in accordance with ac- 
cepted principles of survey research. 
The requirements of this showing are 
set forth in some detail.*® It is evident 
that the Handbook stands as an au- 
thoritative statement of the require- 
ments that will in the future govern 
admissibility of this kind of evidence. 


The appendix to the Handbook con- 
tains a collection of sample forms for 
use in implementing the recommenda- 
tions. These are presented with the 
important caveat that they are not to 
be followed slavishly in each big case. 
On the contrary, they are presented to 
show methods and techniques that may 
be used to put the various recommen- 
dations into effect and to provide forms 
from which appropriate provisions may 
be selected to fit the special needs of 
a particular case.** 

In the use of these forms it is well 
to remember the wise words of the 
Prettyman Report of 1951 that “Each 
case of the kind here considered is a 
peculiar problem; it is sui generis. No 
uniform pattern of procedure can be 
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devised for them.”** It is appropriate 
to apply these words to the entire 
Handbook. The strength of the Hand- 
book lies in the fact that it does not 
contain a new set of rules, but rather 
of recommendations 
sifted, distilled and collected by ex- 
perts from both Bench and Bar who 
have struggled with these cases, The 
purpose of the effort will surely be de- 
feated if recommendations are 
treated as suggestions that must be 
followed in all cases. That would sim- 


is a collection 


the 


ply engulf these cases in ever more 
procedures. The basic purpose was 
best stated by Judge Murrah in the 
preface when he said that the Hand- 


book: 


‘ is not a panacea. It contains 
neither a simplified outline for the easy 
disposition of complex litigation nor 
an inflexible formula or mold into 
which all trial and pretrial procedure 
must be cast. Rather, it is a collection 
of procedures which are “Recom- 
mended,” because, as the product of 
experience and the development of able 
minds, they are deemed worthy of con- 
sideration by all.®% 


It is not likely that the future will see 
less litigation of this sort. On the con- 
trary, there will likely be more. There 
is ample today when we look at the 
striking number of such cases in the 
Southern District of New York alone. 
The latest figure shows 350 such cases 
that have been assigned or await as- 
signment to the seventeen judges in 
that district. The number may seem 
small in comparison with the thousands 
of other cases that crowd the dockets, 
but the impact and burden cannot be 
counted in statistics. It is to ease this 
burden and indeed to preserve the judi- 
cial process itself for the handling of 
these cases that this Handbook was 
prepared. If these objectives are to be 
attained the suggestions in this Hand- 
book must be in the forefront in the 
handling of these cases from the begin- 
ning to the end. 
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Lawyers Must Be Effective Communicators 


Much attention has recently been focused on the inability of many 
college students, including law students, to write correct, effective 
English. Professor Gormley points out that there is a similar deficiency 
in the use of oral communication—a deficiency unfortunately shared 
by many practicing lawyers. He proposes a program of training to 


remedy the situation. 


by W. Paul Gormley ¢ Assistant Professor of Law at the Chicago-Kent College of Law 


Recarpiess OF specialization, it 
is probably apparent to members of 
the legal profession that the most im- 
portant single tool used by a lawyer 
is symbolic language. Considerable 
attention has been devoted to the short- 
comings of law students and recent 
graduates in the use of written Eng- 
lish; however, relatively little attention 
has been devoted to that academic dis- 
cipline labeled “speech” by most uni- 
versities.! A moment’s reflection will 
indicate that even though a courtroom 
lawyer, corporation counsel, govern- 
ment attorney or office lawyer spends 
considerable time in employing the 
written language, most of the daily 
functions of any lawyer depend upon 
effective speech. 

The purpose of this article is to in- 
dicate in a general fashion the reason 
why future attorneys and the present- 
day successful members of the Bar 
should seek more training and skill in 
speech in order to become more effec- 
tive participants in society. The spe- 
cific purpose of this paper is to show 
that the proper use of oral persuasion 
and communication is necessary to the 
lawyer in his daily activities. 


The Need for Speech Training 

If we look at the contemporary 
scene, it at once becomes apparent 
that the world leaders of today are 
effective speakers. Can we possibly 
imagine a mute Churchill, de Gaulle, 
Adenauer, Eisenhower, Kennedy, 


Nixon, Castro or Khrushchev? An ex- 
tended list could easily be provided to 
show that the statesmen of the world 
are effective communicators, even 
though we may wish that some of them 
were not quite so effective. 

The need, in the first instance, is for 
effective communication—I do not 
mean the old discredited instruction 
that was offered in oratory and elocu- 
tion around the turn of the century. 

For the moment let us consider the 
peculiar importance of speech to the 
legal profession. First, the necessity 
for effective communication between 
the attorney and his client and other 
members of his law firm is obvious. 
In fact, many potentially successful 
careers never materialize because of 
faulty communication at this very basic 
level. In short, a professional person 
must be able to function in such in- 
terpersonal and group relationships. 
Nevertheless, it is in the courtroom, be 
it the International Court of Justice at 
The Hague, the United States Supreme 





Court, or even a local municipal court, 
that the lawyer performs one of his 
Effective 
communication should inform and per- 
suade the hearer. Such men as Clar- 
ence Darrow and John W. Davis, to 
give only two examples of famous law- 
yers, would not have succeeded had 
they not mastered the spoken art.” 


most important functions. 


The same is true in politics and state- 
craft—such legally trained men as 
Webster, Lincoln, Bryan and Wilson 
owed a great deal of their success to 
effective spoken language. One need 
only recall the recent presidential elec- 
tion campaign to realize the impact of 
communicative and persuasive speech 
upon large sections of the American 
population. 

It should be observed that lawyers 
are also citizens. While every citizen 
cannot be a great speaker, it should be 
stressed that there is a need for every 
person to become a critic of oratory, 
since the speech employed by the lead- 
ers of society must be properly evalu- 





1. W. L. Matthews, Jr., First Year Legal 
Writing and Legal Method in a Smaller Law 
School, J. Lecat Ep. 201 (1955). H. Kalven, Jr., 
Legal Writing Program in the Law School, 2 
U. Cur. L. S. Rec. 8 (1953). G. Macaulay, H. G. 
Manne, Low-Cost Legal Writing Program—The 
Wisconsin Experience, 11 J. Lecat Ep. 387 
(1959). For some articles touching on the im- 
portance of speech see A. S. Cutler, Appellate 
Cases: The Value of Oral Argument, 44 A.B.A.J. 
831 (1958). Cutler states: “Few lawyers worth 
their salt amount to anything in a courtroom 
unless they have the ability to be persuasive, 
ingratiating and informative on their feet” 
(page 832). Raymond S. Wilkins, The Argument 
of an Appeal, 33 Cornett L. Q. 40 (1947). He 
points out that oral argument affords the great- 
est opportunity, but the Bar generally is the 
poorest in quality in this area. John W. Davis, 
The Argument of an Appeal, 26 A.B.A.J. 895 
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(1940). For an example of the use of general 
semantics in law school instruction see Walter 
Probert, Why Not Teach Semantics in Law 
School? 10 J. Lecax Ep. 215 (1957). 

2. The term ‘‘spoken art”’ is not synonymous 
with the commonly used phrase “speaking 
adequately”, which generally refers to the 
ability to employ the minimal techniques of 
oral delivery. Conversely, the concept “spoken 
art” refers to the fact that the discipline of 
rhetoric was considered by the ancient rhetori- 
cians to be in the realm of art rather than 
constituting a type of science, a mere skill or 
technique. Thus, in addition to mere utility, 
spoken rhetoric was deemed to possess certain 
qualities of beauty; moreover, it bore a relation- 
ship to poetry and drama. For a full discussion 
of the distinction see Charles Sears Baldwin, 
Ancrent RHetToric aND Poetic (1924). See also 
Aristotle, Rhetorica, De Poetica. 
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ated. The role of the critic should not 
be overlooked by the legal profession 
because legally trained persons play 
such a vital role in shaping public 
opinion. 

Lester Thonssen and A, Craig Baird, 
two eminent scholars in the field of 
speech, maintain that if speech is to 
serve its proper function, working for 
good rather than evil, it will be neces- 
sary for every citizen to be able ade- 
quately to evaluate the spoken art. As 
they point out: 


One of the logical implications of 
an appeal to a closer union between 
politics and rhetoric is the wisdom of 
extending training in oratory to every 
citizen. . . True, the complexity of mod- 
ern society makes it more difficult for 
every man to participate directly in 
the deliberations of assemblies and in 
the administration of justice. Many of 
these duties have been delegated to 
men of professional rank in those call- 
ings. But every citizen still needs—in 
fact, needs more imperatively today— 
a familiarity with rhetoric, to the end 
that he may avail himself .. . [of de- 
mocracy’s advantages, specifically]: 
(1) of perceiving the difference be- 
tween truth and error; (2) of under- 
standing how people are moved to ac- 
tion, despite the absence of compelling 
argument; (3) of arguing: both sides 
of a question in order to determine 
truth; and (4) of being able to defend 
himself with speech.* 


An attorney, likewise, must exercise 
the evaluative functions of a citizen; 
however, he must go further and utilize 
the spoken language effectively in his 
personal, professional and civic activi- 
ties if he is to formulate policy and 
shape public opinion on such vital 
questions as the acceptance of com- 
pulsory jurisdiction of the International 
Court of Justice by the United States, 
judicial and court reform and the pro- 
tection of individual rights. 

Furthermore, the need for effective 
speech is well recognized by our judges 
who are daily subjected to a type of 
defective speech that can not be desig- 
nated as adequate communication and 
is certainly not very persuasive.* 


The Suggestion: An Awareness 
of the Importance of Speech 
The greatest single need is for more 
academic training in the field of speech, 
including such traditional areas as gen- 
eral speech, public speaking, oral read- 
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ing, discussion and debate. Moreover, 
there is now a desperate need for edu- 
cation in formal logic, classical per- 
suasion, rhetoric and the newer areas 
of semantics, general semantics, group 
dynamics, symbolic logic and inter- 
personal relations. Of course, extended 
formal education is desirable, but too 
often this classroom training is not 
practical for busy practicing lawyers; 
nevertheless, a great deal can be accom- 
plished on a limited scale. 


The area of continuing legal educa- 
tion should be more concerned with 
offering instruction in the general lan- 
guage area. Most of the continuing 
legal education in the past has dealt 
with practice and “how-to-do-it” courses 
or advanced instruction in specialties 
such as patent law, labor law, admiral- 
ty law or taxation; no real attention 
has been given to the lawyers’ most 
important tool—the spoken language. 


The desirability of this sort of con- 
tinued education was specifically recog- 
nized by the Arden House Conference 
on Continuing Legal Education when it 
emphasized this need in its Final State- 
ment. According to the report: 


American lawyers today are con- 
fronted with problems of vast and 
increasing complexity. No law school 
education can be expected to deal with 
all of these problems. A_ practicing 
lawyer has an obligation to continue 
his education throughout his profes- 
sional life. This education not only 
must increase his professional compe- 
tence but also better qualify him to 
meet his professional responsibilities 
to his clients and to the public.® 


Although not covered by the final 
report of the Conference, the ability 
to communicate effectively will surely 
33 help the lawyer to fulfill a wide 
range of professional responsibilities; 


to the courts, to the administration of 





justice, to law reform, to the law- 
making process, to his profession, and 
to the public”.® 

At the present time, special clinics 
and seminars in trial techniques are 
extremely popular, and valuable tech- 
nical skills are being developed by the 
participants, but there is no real atten- 
tion devoted to speech training. 

Besides formal courses in schools, 
there is another approach that can be 
of real value—the toastmasters club, 
which may be utilized by the law 
schools, local bar associations or legal 
fraternities. To illustrate, when I was 
in law school, I had an opportunity to 
participate in and observe a toast- 
masters club conducted by one of the 
legal fraternities. Although the group 
was sponsored by one particular fra- 
ternity, the activity was open to all 
students in the law school, as well as 
students from neighboring law schools. 

This group met on Sunday after- 
noons in a private dining room at a 
local restaurant. Each person would 
deliver a one-minute extemporaneous 
speech; later, there would be prepared 
talks five to fifteen minutes long, after 
which the members of the group would 
evaluate the performances, The aim 
was to have everyone participate as 
often as possible and to receive sugges- 
tions for improvement. The results 
were impressive, especially in the case 
of those who had not had prior aca- 
demic training in speaking. 

The National Toastmasters Clubs 
throughout the United States offer simi- 
lar programs of instruction.? 

Unfortunately, a toastmasters pro- 
gram has certain definite limitations. 
A casual Sunday group, with limited 
time and no specialized personnel, can 
not explore very deeply into such sub- 
jects as persuasion, logic, rhetoric and 
general semantics. Its activity is lim- 





3. Lester Thonssen, A. Craig Baird, Speecu on the principle that it always is of the highest, 


Criticism (1948) page 467. 

4. John T. Loughran, The Argument of an 
Appeal in the Court of Appeals, 12 Forpnam L. 
Rev. 1 (1943). George Rossman, Appellate 
Court Advocacy: The Importance of Oral 
Argument, 45 A.B.A.J. 675 (1959). Robert H. 
Jackson, Advocacy Before the Supreme Court: 
Suggestions for Effective Case Presentations, 37 
A.B.A.J. 801 (1951). Justice Jackson maintains: 
“Lawyers sometimes question the value of the 
relatively short oral argument permitted in the 
Nation’s highest Court. They ask whether it is 
not a vestigial formality with little effect on 
the result... I think the Justices would answer 
unanimously that now, as traditionally, they 
rely heavily on oral presentations. Most of 
them form at least a tentative conclusion from 
it in a large percentage of cases... The Bar 
must make its preparations for oral argument 
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and often of controlling, importance’’, page 801. 
Cf. Rossman, op. cit., supra. ‘“The oral argument 
must rot vanish. Its quality must be improved. 
... the orai argument can help to keep the law 
human and adapted to the needs of life. It 
typifies the Bar at its best” [at page 676]. 

5. Continutnc Lecat EpucaTion ror Prores- 
SIONAL COMPETENCE AND Responsipitiry (1959) 
page xiii. The subject was not mentioned in the 
body of the text, but there are several refer- 
ences to other articles and texts dealing with 
communication. See the “Bibliography” pages 
74-88 and “Appendix E”, The Lawyer’s Role as 
Advocate in Open Court, pages 188-191 et seq. 

6. Ibid., page xv. 


7. Seth A. Fessenden, Toastmasters Inter- 
national, 45 QUARTERLY JOURNAL OF SpEEcH 462, 
(1959) . 
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Lawyers Must Be Effective Communicators 


ited to an exploration of the mere 
technical phases of oral presentation; 
and, although these technical aspects 
are very important, the effective attor- 
ney requires the advanced training 
that can only be provided through or- 
ganized formal instruction. 


The Solution: Formalized 
Courses of Instruction 

The obvious solution is for the law 
schools and the bar associations to 
offer more formal instruction in oral 
communication. There is yet another 
possibility that should not be over- 
looked, It would profit many lawyers 
to take undergraduate or graduate 
courses in departments of speech in 
such traditional subjects as argumenta- 
tion, debate, discussion, persuasion and 
public speaking, or to participate in 
workshops in interpersonal communi- 
cation, group relations and techniques 
of communication. 

A number of universities offer such 
programs in their evening or commu- 
nity college divisions, and a number 
of attorneys have enrolled in such 
programs. 

The value of such instruction can 
not be too strongly stressed, and it 
would be well if existing programs of 
continuing legal education could be 
integrated with the programs offered 
by universities. For example, the local 
bar association might readily secure 
the co-operation of a local law school 
or university when specialized instruc- 
tors and facilities are necessary. 

Perhaps the greatest need at the pres- 
ent is for pre-law and law students to 
be given the opportunity to obtain the 
needed instruction. The problem facing 
the law schools is formidable, because 
there is an increasing pressure upon 
the already crowded curriculum from 
new subjects such as atomic energy 
law, international legal transactions, 
communications law and the law of 
outer space. As these newer areas com- 
pete for recognition and a place in the 
curriculum alongside the traditional 
bread and butter courses, there is still 
another demand. Related disciplines 
such as psychology, economics, sociol- 
ogy, criminology, forensic medicine, 
etc., are also highly useful subjects for 
the lawyer. The problem is to work in 
extensive additional areas of study in 


the three years of law school. 

Of course, it should be borne in 
mind that a great deal can still be ac- 
complished by the law schools, pro- 
vided the institutions and the instruc- 
tors are equal to the task. One possible 
solution would permit law students to 
receive some of this instruction in re- 
lated departments of the university and 
obtain a small amount of credit toward 
their law degree. 

In the first instance, the law student 
must be made aware of the importance 
of effective communication in his daily 
classroom recitations. Too often  stu- 
dents will merely recite for the instruc- 
tor rather than for the other members 
of the class; frequently, the only con- 
cern is in learning “the law”, and no 
attention is given to communication. 
Both student and instructor too often 
fall far short of the desired goal of 
persuasive speech. 

The device of having law students 
stand while they recite a case has some 
utility, provided the students are con- 
stantly made aware of the importance 
of good delivery. 

At the present, a few law schools 
offer courses entitled “Brief Writing 
and Oral Argument”, and the value of 
such courses should at once be appar- 
ent. But the danger always exists that 
the oral argument portion will be 
slighted in favor of the brief writing 
and that the oral argumentation and 
persuasion will not be 
stressed. 


adequately 


In addition, other courses in the cur- 
riculum, for example, trial practice and 
moot court, can also be of great value. 

The extracurricular activities of the 
law school can also be of real value 
especially if mock trials are held in an 
atmosphere resembling an actual court- 
room. Fraternity activities can be ex- 
ceedingly valuable to students. Brief 
mention should be made of the National 
Moot Court Competition, which offers 
valuable preliminary instruction to 
many law students each year. Not only 
do the two or three representatives of 
each school gain valuable experience, 
but the numerous students who have 
taken part in the intraschool elimina- 
tion have benefited from the training 
that is involved in actually participat- 
ing in a mock appellate court case.® 

Unfortunately, the students with no 
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previous speech instruction profit the 
most, since the training provided can 
only deal with the very basic skills of 
delivery and not with the art of per- 
suasion, proper evaluation and _ the 
related mental disciplines. 


By way of summation, there has 
been a general lowering of correct 
speech standards, and our concern has 
shifted from the ideal of communica- 
tive speech to mere “audible speech”, 
in the student’s classroom recitations 
and elsewhere. 

The most satisfactory answer to the 
problem would be for more prospective 
lawyers to take speech training in high 
school and college, but this solution 
will require an awareness of the need 
for such training on the part of the 
legal profession as a whole and closer 
co-operation between the profession, 
the law schools and the undergraduate 
colleges in order to insure that such 
courses are made available. For in- 
stance, one major university offers an 





8. The writer can testify from his own ex- 
perience as a faculty adviser of moot court 
teams that participants in both the intra- and 
interschool competitions improved considerably 
in their speaking ability. In particular, the 
team members developed the ability to think 
on their feet and answer questions extempo- 
raneously under conditions somewhat approxi- 
mating an actual courtroom situation. 
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undergraduate full-year course, with 
six semester hours’ credit, entitled “Pre- 
Legal Argumentation” especially de- 
signed for students about to enter law 
school. Naturally, such a program 
must be taught by an instructor who 
is competent in both speech and law. 
Courses of this type are of great value 
in the education of any lawyer, and 
these courses provide an_ excellent 
opportunity for a joint effort between 
the liberal arts college and the profes- 
sional law school. In fact, the necessity 
for such co-operation between the col- 
leges and the law schools was recog- 
nized in 1959 at the Conference on 
Legal Education held at the University 
of Michigan. The Final Consensus of 
the Conference contained the following 
recommendation: 


... Closer ties must be developed be- 
tween law schools and colleges to bring 
to the legal profession a fair share of 
the highly gifted young men and 
women... The undergraduate colleges 
need more assistance than is being 
given at the present time in advising 
pre-law students ... students should be 
advised that studies in the arts and 
sciences should be pursued which will 
produce...the ability to organize ma- 
terials and communicate the results 
orally and in writing.® 


The Michigan Conference went on 
to add: 


Lawyers Must Be Effective Communicators 


The law schools have a right to de- 
mand of their applicants the capacity 
to read and understand, to organize, 
compose, write and speak effective 
English. The written and spoken word 
are the lawyer’s tools and they must 


be sharp... The law schools... must 


teach the student to apply to the law 
his ability to communicate. . .1° 


Unfortunately, an extremely small 
percentage—actually, an infinitesimally 
small number of law students and prac- 
ticing lawyers—have ever taken a sin- 
gle course in the high school or college 
speech department. In spite of the fact 
that such formal education was avail- 
able, they did not avail themselves of 
the opportunity, largely because the 
profession and the law schools in the 
past have not clearly recognized the 
value of such training. Such courses 
are often not included in the require- 
ments for an A.B. or B.S. degree be- 
cause undergraduate counselors and 
advisers have not been informed of the 
tremendous need for speech education. 

It can only be hoped that closer co- 
operation, as indicated above, will soon 
become an established fact. 


The Vital Role of 
Speech to Our Democracy 
Speech scholars already accept the 
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premise that there is a direct correla- 
tion between the amount of freedom 
of speech and democracy and human 
progress.!! In order to have a free so- 
ciety, it is necessary that forensic and 
deliberative speech play a vital part in 
the social institutions of that society. 
When tyrants, dictators and despots 
reduce public address to merely cere- 
monial functions, verbal communica- 
tion loses its significance. Speech 
played a vital role in the great democ- 
racies of Greece and Rome, as well as 
in England, the birthplace of our com- 
mon law. On the other hand, the great 
tyrannies of history, including those of 
our own century, are specimens of so- 
cieties in which speech has lost its sig- 
nificant position, societies in which it 
has become impossible to separate 
speechcraft from statecraft or the his- 
tory of individual fundamental rights. 
These fundamental rights of citizens, 
which have developed in and are 
protected by the common law, are only 
operative in a civilization that pre- 
serves the proper role of forensic and 


legislative debate. 
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Illustrating the Small Publication 


by Edward P. Smith 


Lawyers, BY THE nature of the 
profession, sometimes find themselves 
as advisers or editors, or both, of small 
publications. These publications may 
be professional association publica- 
tions, trade journals, small industrial 
“house organs” or perhaps church or 
fraternal bulletins. The narrow finan- 
cial confines of most of these small 
publications can be extremely challeng- 
ing, but also confusing, frustrating and 
discouraging. But nobody will deny 
that these journals, which are designed 
to inform the members and the public 
of the activities of the publisher, per- 
form a most valuable service. This 
service to the publisher is in direct 
proportion to the amount of reader- 
ship the publication enjoys. In order 
to compete with all the other media 
and printed matter that seek the atten- 
tion of the intended audience, the 
small publication must be attractive 
and interesting as well as informative. 
Nothing improves the attractiveness of 
any publication more than good illus- 
trations to relieve the monotony of the 
printed text. It is in this field that 
many small publications needlessly 
fail, due mainly to the fear of editors 
that illustrations are complicated and 
expensive things with which to deal. It 
is this field that will be discussed in 
this article. 


Help from Hobbyists 

This article is aimed at the type of 
publications that cannot hire artists 
and photographers or maintain studios 


and darkrooms, If the publishing group 


Mr. Smith offers some interesting and valuable suggestions to law- 


yers—and others—who have occasion to serve as editors of small 


publications with limited budgets. 


¢ Executive Secretary of the Rhode Island Bar Association 


has members who are art hobbyists 
or camera-bugs, then these can either 
be the answer to the problem of illus- 
trating the journal or the creation of 
a new problem—the new problem be- 
ing how to explain to these members 
why the editor can’t use all the draw- 
ings or pictures submitted. In order 
to stay within the limits of the title 
of this article, I cannot go into the 
various types of printing that might 
be used by the small and low-budgeted 
organizations who are now, or are 
contemplating, publishing a journal. 
However, a condensed and very ade- 
quate discussion of these matters can 
be found in Chapter II of the book 
Bar Association Organization and Ac- 
tivities by Glenn R. Winters, pub- 
lished in 1954 by the American Judi- 
cature Society. 

If the small publication is mimeo- 
graphed, about the only type of illus- 
tration that can be used is the simplest 
of charts and line drawings. Yet even 
these are helpful in relieving monot- 
ony, so don’t overlook them. From the 
illustration point of view and for rea- 
sons of competing for readership, | 
feel the only acceptable reasons for 
mimeographing a small publication 
are: 

(1) A completely audi- 


ence”, and 


“captive 


(2) A financial status that permits 
only mimeographing (which is often 
false economy). 

Illustrations do add to the cost of 
printing any publication. Photographs, 
because they must be “screened”, cost 
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more than line drawings. Screening 
puts the “dots” in reproduced photo- 
graphs. But let’s not get into the me- 
chanics—this could develop into an- 
other article. Since the success of the 
publication depends on_ readership, 
readership depends on attractiveness 
and attractiveness depends greatly on 
illustrations, then the small additional 
costs of illustrations are wise invest- 
ments, 
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Exhibit A. Simple circles, rectangles and lines can successfully illustrate 


a story as long as there is action. 
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Exhibit B. Charts 
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emphasis on similarity or difference? 





Line Drawings 

Let’s talk about line drawings first, 
since they are less expensive than 
photographs. Some folks can’t visual- 
ize a successful publication that does 
not use photos, but uses only draw- 
ings. Yet if I mention the New Yorker, 
I’m sure all would recognize it and 
agree that it is a successful and attrac- 
tive publication. (Just for the record, 
| realize that they do use photo- 
graphs in the ads, but the advertiser 
pays for those.) 

Line drawings need not be “works 
of art”, which is why they are so valu- 
able to the small publication. Notice 
the animated figures of TV. Certainly 
they are of the simplest construction, 
ind their effectiveness is based on their 
simplicity. The most important thing 
in a line drawing is “action”. Simple 


circles for heads, rectangles for bodies 
and lines for limbs are enough if they 
are properly arranged to denote action. 
Facial expressions are extremely help- 
ful and they are not as difficult to draw 
as one might think. Exhibit A tells a 
short story of a complete change of 


child 


Charts and graphs are a form of 
gra} 


mood, yet a could draw it. 
line drawing. The old saying of “Fig- 
ures don’t lie, but liars can figure” 


of 


graphs. So we must choose the point 


is particularly true charts and 
we want to emphasize before we plan 
our chart. Exhibit B shows the same 
figures on two different charts. Which 
point do we want emphasized—the dif- 
ferences in the figures or the similar- 
ities? 


In order to get sharp reproductions 
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Illustrating the Small Publication 


of line drawings and charts, always use 
a jet black india ink and white paper. 
Special drawing pens are inexpensive 
and can add unusual and professional 
touches to the work. Any art shop can 
help in this matter. 


The Photograph 


All of us possess an ego and we all 
like to see our name in print. It is 
even more flattering to most of us if 
our picture appears in a publication. 
Wise editors use as many names and 
photos of members or readers as pos- 
sible short of publishing a pictorial 
directory. It is now possible for every- 
body to become a satisfactory photog- 
rapher without a tremendous outlay 
camera, film, dark and 
pounds of photographic gadgets. I 
have found the new “sixty-second” 
cameras to be extremely valuable to 
publications such as we are discussing 
here. I am no camera-bug. I have 
taken home movies and have used sim- 
ple box cameras, but I have never de- 
veloped or printed a single picture my- 
self. I don’t know the first thing about 
dark rooms, fixers or emulsions. Yet 
the photographs appearing with this ar- 
ticle were taken by me with a Polaroid 
camera, Model 95 B, using Polapan 
400 film. Since Polaroid is the only 
manufacturer of this type of equip- 
ment, I don’t think I need to be coy 
about naming it. Again for the record, 
I have not received any “payola” for 
plugging the camera. 


for room 


Some folks have asked me if the 
Polaroid was expensive to use. To me, 
for this type of work, the Polaroid is 
the least expensive to use. Here’s why. 
If I want only one picture, I need take 
only one. I don’t have to “use up the 
roll” to get one picture in a hurry. I 
don’t have to wait days to see if my 
inexpert eyes have erred in setting ex- 
posure and focus. If I’m wrong, I 
know it in sixty seconds and can make 
corrections and shoot again while the 
subjects are still present. I don’t have 
to apologize to anyone later on that 
“none of my pictures came out”. When 
I consider that there is little wastage 
of film and that there is no additional 
development cost to the Polaroid film, 
then it is actually cheaper than the con- 
ventional film. I haven’t used the new 
“wink light” or the new super film, 
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“You Are There” in this photo. Background and fore- 
ground are important to this shot taken during live 
TV broadcast of Law Day ceremonies in the Rhode 


Island Superior Court. 


A good example of unposed photography. You can’t 
pose such interesting facial expressions. The faces are 
what make this picture interesting. 





but it sounds good, and I probably 
will try it soon, The camera, carrying 
case, flash attachment and shield costs 
just a little over $100. I figure each 
shot I take costs about 40 cents, in- 
cluding the flash bulb. A professional 
photographer would charge about 
$5.00 for one shot and $2.00 per addi- 
tional shot at the same site. With these 
figures in mind, the camera pays for 
itself in short order. 


There is another advantage I have 
found in being my own photographer. 
As Executive Secretary of the Rhode 
Island Bar Association, I attend most, 
if not all, the functions of the associ- 
ation anyway, so no schedule or ap- 
pointment has to be worked out with 
a photographer. Neither do I have to 
argue with the cameraman as to what 
picture I want. 


What and How To Photograph 

Now we come to the problems of 
what photographs to take and how to 
take them. Again, as in line drawings, 
action is important. Readers soon get 
tired of seeing posed photos of people, 
rank upon rank, with teeth flashing, 
staring straight at the camera. Some- 
times this can’t be avoided, but when- 
ever possible some action should be 
taking place in the photo. The more 
The 


viewer should get the feeling of “being 


natural the action, the better. 


there”. If a committee has been ap- 
pointed, try to show what the commit- 
tee has been appointed to do. Use 
some sort of “prop” and have the 
committeemen looking at each other 
or at the “prop” rather than at the 
camera. In pictures of people, faces 
are the most important part of the 
photograph. So get the subjects as 
close together as possible and eliminate 
background scenery. The exceptions to 
this, of course, are to avoid unnatural 
crowding or excluding background 
that may actually be part of the story 
the picture is to tell. This brings us 
to “cropping”. 

Many times what is at first glance a 
deadly dull photograph is turned into 
an exceptionally good one by clever 
“cropping”. This is simply cutting 
away unneeded parts of a photograph 
in order to concentrate on a particular 
part of the picture in which there “is 
something going on”. “Cropping” isn’t 
hard to master, either. Remember that 
the photograph can be enlarged or re- 
duced fairly easily by the printer. Sel- 
dom will we have a photograph that 
will be reproduced in exactly the same 
size as the original print. The best way 
to “crop” is to turn the print over and 
hold it up to a bright light. Looking 
through the backside this way we can 
mark off the section of the photograph 
that we want to use. Mark it lightly 
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with a pencil. Then put it down and 
mark off the section with a straight 
edge. It’s best not to bear down on 
the backside too hard because the 
photo will crack if you do. I try to 
keep all my photographs rectangular in 
shape because they are easier to work 
with this way when figuring enlarge- 
ments or reductions. With enough vari- 
ations in the dimensions of such rec- 
tangular pictures, an interesting layout 
can be achieved. 

When placing a photo in a lay- 
out, the professional journalists tell us 
that the action should face “in” to the 
page. The theory is that the reader 
“follows” the action of the picture to 
the text. Thus, if the line of action of 
the illustration leads the reader off the 
page, he won't read the text, and you’ve 
lost him. However, if he is “led into” 
the page by the line of action of the 
illustration, then he may read items 
that would not have attracted him if it 
hadn’t been for the illustration. Re- 
member, the whole point of the publi- 
cation is to get your message read. 


“Sports Cartoon” Drawings 
There is one type of illustration that 
I have saved for last which I feel is 
very effective if it’s used wisely. This 
type of illustration can be used only 


if the following two factors can be 
met: (1) the story to be illustrated 
lends itself to this type of illustration, 
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Illustrating the Small Publication 














The diagram at the top shows how cropping a photo- 
graph can improve the picture. The dotted line indi- 
cates the portion of the original photograph in which 


“something is going on”. 


faces and the award. 


The diagram at the right illustrates the “sports type” 
drawing, often a useful form of illustration when other 
approaches to the same material may be ineffective. 


Note the elimination of the 
distracting items and the resulting concentration on 
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and (2) there is an artist in the group 
or if the expense of hiring an artist is 
worth the effect gained by the use of 
I call this type of 
illustration the “sports cartoon” draw- 


the illustration. 


ing. If the two factors above can be 
met, the editor will receive many ap- 
preciative comments. It can tell a story 
at a glance in an attractive manner. 
Time and Newsweek magazines often- 
times use a very sophisticated version 
of this type of illustration on their 
covers with notable success. Sports 
pages of newspapers have used these 
drawings for years, and this is why I 


‘ 


call them “sports cartoon” drawings. 

Here is an example of how the use 
of this type of drawing can be success- 
ful when other approaches to the same 
story may be ineffective. An industrial 


firm for which I worked wanted to 
“introduce” some of its technical staff 
and supervisory personnel to its em- 
ployees who might otherwise not know 
them. The ordinary photograph and 
biographical write-up can be awfully 
dull sometimes. Industrial publication 
readership surveys indicated that 
stories about “bosses” had very low 
readership ratings. So we decided to 
try the “sports cartoon” approach. 
These cartoons were filled with action 
and kept the words to a minimum, 
thus “flashing” the man’s abilities and 
background across the readers’ minds. 
We knew we were accomplishing our 
purpose when employees began to ask 
us whom we were “going to ‘do’ next”. 
The subjects got a kick out of the 
drawings, too, and oftentimes wanted 


June, 1961 


the original for their office. Sometimes 
“sports cartoons”, properly framed, 
can be used as gifts and awards at 
parties and dinners. 

The “staffs” of the publications of 
the type discussed here are usually 
volunteers or perhaps do the editorial 
work as an extra in addition to other 
duties. Yet in spite of all the gripes 
about lack of time, money and equip- 
ment, most of the folks | know who 
do this work in their “spare time” ex- 
perience the wonderful thrill of creat- 
ing something worthwhile from “next 
to nothing”. So to my fellow laborers 
in this vineyard, | temper my sym- 
pathy with encouragement. I hope you 
have as much fun with your spare 
time editing as I do. 
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Demeanor Evidence: 


Elusive and Intangible Imponderables 


by Henry S. Sahm °¢ 


One OF THE most difficult tasks 
facing a trier of the facts, whether he 
be a judge hearing a case without a 
jury or a hearing examiner in an ad- 
ministrative adversary proceeding, is 
evaluating and resolving questions of 
credibility based upon observation of 
a witness while he is testifying. This is 
referred to as demeanor evidence and 
is based on personal observation of the 
conduct and deportment of the witness 
on the stand. By such personal ob- 
servation, the trier of the facts is en- 
abled to observe and weigh the elusive 
and incommunicable evidence of a 
witness’ deportment while testifying in 
the solution of the always difficult 
problem of determinin,, the truthful- 
ness of his testimony. What then, are 
these elusive and incommunicable in- 
dicia upon which to estimate credibil- 
ity, particularly when the witnesses’ 
respective versions of the crucial facts 
are diametrically opposed and recourse 
must be had to evaluating their de- 
meanor? The indicia which Chief Jus- 
tice Appleton enumerates are “the 
promptness and unpremeditatedness of 
[the witnesses’ ] answers or the reverse, 
their distinctness and particularity or 
the want of these essentials, their in- 
correctness in generals or particulars, 
their directness or evasiveness ... The 


Mr. Sahm writes of demeanor evidence—the problem of the trier 
of facts who must determine whether a witness is lying and how much 
of his testimony is to be believed. In courts, the general rule is that the 
judge’s decisions on this demeanor evidence will not be disturbed upon 
appeal unless clearly erroneous, but the rule is by no means clearly 
applicable to decisions on credibility by trial examiners in adminis- 


trative proceedings. * 


Trial Examiner for the National Labor Relations Board 


appearance and manner, the voice, the 
gestures, the readiness and promptness 
of their answers, the evasions, the re- 
luctance, the silence, the contumacious 
silence, the contradictions, the explana- 
tions, the intelligence or the want of 
intelligence of the witness, the passions 


which move or control—fear, love, 


hate, envy, or revenge—are all open to 
observation ...””! 

The late Judge Jerome Frank in a 
scholarly discussion had the following 


to say about such evidence:* 


[ Demeanor evidence] has had a long 
history. In the earlier period of Roman 
legal development, according to Millar, 
the witnesses testified orally before the 
judex, and the practice of having oral 
testimony heard by the judge prevailed 
originally in the Roman canonical pro- 
cedure. Ullman tells us that the 14th 
century Postglossators—who, as judges 
or advocates, “had their eyes fixed 
upon the practical administration of 
the law”’—maintained that the indis- 
pensable requisite for the judge to 
form his opinion on the trustworthiness 
of witnesses was that they appeared 
before him personally ... The personal 
impressions made upon the judge by 
the witnesses, their way of answering 
questions, their reaction and behavior 
in Court, were the only means of ascer- 
taining whether the statements were 
trustworthy or not... It was thought 
necessary, therefore, that the judge... 
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should put on the record in the files 
any specific reactions, e.g., that the 
witness stammered, hesitated in reply- 
ing to a specific question, or showed 
fear during the interrogation... Sub- 
sequently, however, written testimony 
became in general the norm in canon 
and lay continental courts until the 
19th century. In English Chancery it 
came about that the “canon law influ- 
ence prevented the oral examination 
of witnesses save as an extraordinary 
measure,” while at English common 
law the testimony was oral. For the 
most part, America inherited this dif- 
ference between chancery and common 
law procedures. In the federal courts, 
except for a short period from 1789 
to 1802, oral testimony in open court 
was not required in equity litigation; 
indeed, for many years it was virtually 
banned. But Rule 46 of the Equity 
Rules of 1912 reverted to the 1789-1802 
practice of reliance on oral testimony 
as the normal method in equity suits. 
The present Civil Rules continue that 
valuable reform. 


There are no prescribed rules or 
methods of evaluating the credibility 
of ocal testimony. It is a difficult task 
for the trier of the facts in the brief 
time that the witness testifies to ascer- 
tain whether he is telling the truth. 





* The views expressed herein are exclusively 
those of the writer. 

1. Wicmore on Evipence, 3d Edition, §1395 
citing Appleton, Evivence, 220. 

2. N. L. R. B. v. Dinion Coil Co., 201 F. 2d 
484, 487 (2d Cir.). 
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More important, in this regard, than 
knowledge of the substantive law and 
the law of evidence is “the natural and 
acquired shrewdness and experience 
by which an observant man forms an 
opinion as to whether a witness is or 
is noe iysmg... The most acute . »- 
server sould never be able to catalogue 
the tones of voice, the passing shades 
of expression or the unconscious ges- 
tures which he had learnt to associate 
with falsehood; and if he did, his 
observations would probably be of 
little use to others. Every man must 
learn matters of this sort for himself, 
and though no sort of knowledge is so 
important to a judge, no rules can be 
laid down for its acquisition... No 
process is gone through, the correct- 
ness of which can be independently 
tested. The judge has nothing to trust 
but his own nature and acquired 
sagacity.””* 

As one court graphically stated it: 


...one witness may give testimony 
that reads in print, here, as if falling 
from the lips of an angel of light, and 
yet not a soul who heard it, nisi, be- 
lieved a word of it; and another wit- 
ness may testify so that it reads 
brokenly and obscurely in print, and 
yet there was that about the witness 
that carried conviction of truth to 
every soul who heard him testify. . .4 


Again, Judge Frank had the follow- 
ing to say: 


...For the demeanor of an orally- 
testifying witness is “always assumed 
to be in evidence.” It is “wordless 
language.” The liar’s story may seem 
uncontradicted tO one who merely 
reads it, yet it may be “contradicted” 
in the trial court by his manner, his 
intonations, his grimaces, his gestures, 
and the like—all matters which “cold 
print does not preserve” and which 
constitute “lost evidence” so far as an 
upper court is concerned. For such a 
court, it has been said, even if it were 
called a “rehearing court,” is not a 
“reseeing court.” Only were we to 
have “talking movies” of trials could 
it be otherwise. A “stenographic tran- 
script correct in every detail fails to 
reproduce tones of voice and _ hesita- 
tions of speech that often make a sen- 
tence mean the reverse of what the 
words signify. The best and most accu- 
rate record is like a dehydrated peach; 
it has neither the substance nor the 
flavor of the fruit before it was dried.” 
It resembles a pressed flower. The wit- 
ness’ demeanor, not apparent in the 


record, may alone have “impeached” 
him. . 5 


The same principles are applicable 
in adversary proceedings of an admin- 
istrative agency before a hearing ex- 
aminer, since the circumstances are 
similar to those which pertain in the 
case of a juryless trial before a judge 
who must determine the credibility of 
the witnesses that appear before him. 
Witnesses, whether they testify in a 
court of law before a judge without 
a jury or in an administrative proceed- 
ing before a hearing examiner, univer- 
sally display the same characteristics, 
which present the same problems in 
evaluating and resolving the credibility 
issue based upon demeanor evidence. 

In crediting some witnesses and dis- 
crediting others, in giving weight to 
certain evidence as against other evi- 
dence, in drawing inferences from cir- 
cumstantial and conflicting evidence, 
and finally in coming to certain conclu- 
sions, the judge or hearing examiner 
necessarily has to detect and appraise 
various “potent imponderables perme- 
ating the entire record”.® One of these 
“potent imponderables” is the de- 
meanor of witnesses in testifying, par- 
ticularly where findings of the trier of 
the facts rest on the evaluation of the 
credibility of oral testimony. 

Credibility findings rest to varying 
degrees upon the evaluation placed by 
the trier of the facts upon the de- 
meanor of witnesses. This type of evi- 
dence, which does not appear in the 
record and is comprised of elusive in- 
tangibles and “potent imponderables” 
which are difficult to capture and to 
describe by written words, often make 
it difficult for the trier of the facts to 
convey or describe the impression 
which a particular witness makes upon 
him. This difficulty is inherent in mak- 
ing credibility findings where the trier 
of the facts must choose between dis- 
cordant versions of witnesses whom he 
has observed without revealing the fac- 
tors which may have determined his 
choice.? 

Judge Learned Hand describes them 
as “[findings|] based on that part of 
the evidence which the printed words 
do not preserve. Often that is the most 
telling part, for on the issue of veracity 
the bearing and delivery of a witness 
will usually be the dominating factors, 
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when the words alone leave any rational 
choice. . . nothing is more difficult than 
to disentangle the motives of another’s 
conduct—motives frequently unknown 
even to the actor himself. But for that 
reason those parts of the evidence 
which are lost in print become especial- 
ly pregnant .. .”’§ 

In crediting or discrediting a witness” 
testimony, there are gaps to be filled, 
ambiguities to be resolved, inconsis- 
tencies to be considered which cannot, 
in many instances, be determined ex- 
clusively upon the basis of the cold 
record. The trier of the facts is often 
acutely aware that a witness he is 
crediting may, in testifying, have been 
vague, hazy, inconsistent and lacking 
in the attributes of the classic fictional 
witness whose demeanor is impeccable 
and testimony perfect in all regards. 
Such are the realities of litigation. 
Witnesses are on occasions fouled by 
the air of bias, partisanship, overzeal- 
ousness and other emotions that flesh is 
heir to. Witnesses do not emerge from 
sterilized surroundings nor do they 
testify in a vacuum which protects 
them from the failings to which the 
human mind and spirit are subject. 
Moreover, unconscious and uninten- 
tional inconsistencies understandably 
creep into a record, for witnesses testi- 
fy from memory as to events and con- 
versations that may have taken place 
long before they have to relate them. 

If, in order for the trier of the facts 
to credit a witness his testimony must 
be found to be lucid, unambiguous 
and consistent in all details, there 
would be few, if any, witnesses who 
could meet such exacting and unrealis- 





3. Stephen, Tue Inpian Eviwence Act, WITH 
AN INTRODUCTION ON THE PRINCIPLES OF JUDICIAL 
Evmwence, pages 41-43. 

4. Creamer v. Bivert, 214 Mo. 473, 113 S. W. 
1118, 1120-1121. 

5. Broadcast Music v. Havana Madrid Res- 
taurant Corp., 175 F. 2d 77, 80 (2d Cir.). 

6. I. A. of M. v. Labor Board, 311 U. S. 72, 79. 

7. N. L. R. B. v. James Thompson & Co., 
Inc., 208 F. 2d 743, 746 (2d Cir.); N. L. R. B. v- 
Chautauqua Hardware Corp., 108 F. 2d 750, 751 
(2d Cir.); Casa Grande Cotton Oil Mill, 110 
N.L.R.B. 1834, at 1836. In Editorial “El Impar- 
cial”, 131 N.L.R.B. No. 38, footnote 1, the 
National Labor Relations Board stated: “The 
Trial Examiner’s Intermediate Report states 
that the General Counsel's and Respondent's 
witnesses gave conflicting testimony regarding 
the content of the speech, and that the wit- 
nesses for each of the parties failed to impress 
him that they were telling the whole truth. The 
Trial Examiner failed to credit any of the wit- 
nesses, and consequently found that the Gen- 
eral Counsel had not proved the allegation by 
a preponderance of the testimony and recom- 
mended its dismissal. In these circumstances 
we affirm the dismissal of the allegation.” 

8. N. L. R. B. v. Universal Camera Corp., 
supra, 190 F. 2d 429, 430, 431 (2d Cir.). 
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tic requisites. Such an exacting stand- 
ard would ignore the normal and rea- 
sonable frailties of the human memory, 
since disagreements between witnesses 
are not an uncommon phenomenon 
when honest men attempt to reconstruct 
precisely what each has seen and 
heard.” standard 
would result in an inability to “make 
specific credibility findings as to testi 
monial evidence necessary to support 


Such a. stringent 


findings of material fact” ;!° one of the 
most vital functions of a hearing ex- 
aminer or a judge hearing a case with- 
out a jury. 

Therefore, to point out inconsist- 
encies in the testimony of a witness 
credited by the trier of the facts adds 
nothing and may amount to petty carp- 
ing. It should be kept in mind that 
“It is no reason for refusing to accept 
everything that a witness says, because 
you do not believe all of it; nothing 
is more common in all kinds of judicial 
decisions than to believe some and not 
all.”!! Accordingly, the one who hears 
and sees the witnesses testify must, 
where the conflicting versions are dia- 
metrically opposed, often necessarily 
depend on subtle interpretations, deli- 
cate nuances and indefinable impres- 
sions which the cold record does not 
convey. Of course, the record often 
reveals, exclusive of so-called demeanor 
testimony, where the truth lies. It is 
only when, at the end of his delibera- 
tions, the trier of the facts finds that 
questions of credibility still remain 
balanced in doubt that he must have 
recourse to the witnesses’ demeanor. 


It is often quite difficult, if not im- 
possible in some instances, to describe 
by the written word the impressions 
derived from observing a witness tes- 
tify. Impressions are extremely diffi- 
cult to imprison within any form of 
words, Not only would it not serve any 
useful purpose but it would unduly 
prolong and add nothing to a decision 
to describe a witness as having a 
furtive look, a nervous twitch, a flushed 
face or perspiring freely. Those indicia 
are better left unsaid in the hope that 
judgment as to such matters should be 
left to the sense and experience of the 
one who observed the witnesses, guided, 
of course, by acceptable standards. 


However, the Labor Board in two 


recent cases, Allied Chain Link Fence 


Co., 126 NLRB No. 74 and Buckley 
Development Co., 126 NLRB No. 147, 
indicates that examiners must, in the 
future, spell out in detail, the indicia 
upon which they believe one witness 
as against another. In both those cases 
the Board 
credibility resolutions because they did 
not rest their evaluation of the wit- 
nesses’ credibility on “demeanor”. Both 


reversed the examiners’ 


examiners merely prefaced their con- 
clusions by stating that they based 
their credibility findings on their “ob- 
Evidently, 
this is not sufficient. It would appear 


> 


servation of the witnesses”. 


that in evaluating a witness’ testimony 
in terms of demeanor evidence, the 
Board will require examiners to deline- 
ate specifically the impressions derived 
from observing the witness testify. 
Then, too, in evaluating a witness’ 
testimony as credible or incredible, in 
terms of demeanor evidence, the trier 
of the facts, since he is not dealing 
with absolutes or generic matters must 
necessarily adopt an empirical ap- 
proach. Human factors, emotions and 
the “intangible imponderables” present 
at every hearing militate against the 
substitution of another’s judgment as 
to where the truth lies. This is so, since 
different concepts, indicia and stand- 
ards, not only legal but also ethical 
may be applied, depending on what 
the individual trier of the facts con- 
ceives and defines these factors to be 
and how he relates them to the peculiar 
circumstances present in any given case 
in which a credibility finding based 
upon demeanor testimony is to be 
made. A margin must be left for the 
individual judgment of the one who 
sees and hears the witnesses testify. 
Credibility findings play a particu- 
larly important part in National Labor 
Relations Board unfair labor practice 
proceedings, which are traditionally 
adversary in nature. The Board has 


Henry S. Sahm is a trial examiner 
for the National Labor Relations 
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recognized that “the demeanor of wit- 
nesses is a factor of consequence in 
resolving issues of credibility” and 
“that credibility findings may rest en- 
tirely upon evidence through observa- 
tion which words do not, and could 
not, either preserve or describe”.!* 
The Board has stated that it is its 
policy to attach great weight to a trial 
examiner’s credibility findings insofar 
as they are based on demeanor, and 
that it will not overrule a trial exam- 
iner’s resolutions as to credibility ex- 
cept when the clear preponderance of 
all the relevant evidence convinces it 
that the trial examiner’s resolution is 
incorrect.'* This policy, the Board 
states,'* “is grounded in the fact that, 
unlike the Board, the Trial Examiner, 
by virtue of his direct observation of 
witnesses at the hearing, has the oppor- 
tunity to observe and evaluate factors 
of appearance and demeanor of wit- 


nesses.”!5 “However,” the Labor Board 





9. As the Second Circuit Court of Appeals ; 


said in N. L. R. B. v. Regal Knitwear Company, 
140 F. 2d 746, “...confusion as to details... 
is not uncommon in the stories of entirely 
honest and reliable witnesses.” 

10. Casa Grande Cotton Oil Mill, 110 N.L.R.B. 
1834, at 1836. 

11. N. L. R. B. v. Universal Camera Corp., 
179 F. 2d 749, 754 (2d Cir.), reversed on other 
grounds, 340 U. S. 474. 

12. Hadley Manufacturing Corporation, 108 
N.L.R.B. 1641, 1643; Roadway Express, Inc., 108 
N.L.R.B. 874, 875. 

13. Standard Dry Wall Products, 91 N.L.R.B. 
544, 545. See, however, Allied Link Fence Co., 
126 N.L.R.B. No. 74. 

14. Valley Steel Products Co., 111 N.L.R.B. 
1338, 1345. 

15. The Board does indeed place great reli- 
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ance upon the examiner’s opportunity to ob- 
serve directly the demeanor of witnesses while 
testifying. In Lykes Bros., 128 N.L.R.B. No. 68, 
the respondent filed exceptions to the examin- 
er's intermediate report alleging, inter alia 
that the record should be re-opened in order 
to permit it to introduce evidence relating to 
the physical arrangements at the hearing, con- 
tending that because of such arrangements the 
trial examiner was not able properly to observe 
witnesses for purposes of credibility resolu- 
tions. The Board by order dated April 9, 1959 
(Lykes Bros. 10-CA-2509, 10-CB-583) . remanded 
the proceeding to the trial examiner ordering 
him “to permit the parties to introduce evi- 
dence relating to the physical arrangements at 
the hearing, insofar as they bear on the trial 
examiner's opportunity to observe the wit- 
nesses”’. 
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ated in Valley Steel Products, supra, 
the Act commits to the Board itself, 
,ot to the Board’s Trial Examiner, the 
power and responsibility of determin- 
ing the facts as revealed by a pre- 
ponderance of the evidence and the 
Board is not bound by the Trial Exam- 
iner’s findings of fact, but bases its 
findings upon a de novo review of the 
entire record. Therefore insofar as 
credibility findings are based upon 
factors other than demeanor . . . the 
Board will proceed with an independ- 
ent evaluation.” !® 

Furthermore, the National Labor Re- 
lations Board has held that it “is not 
bound by inferences drawn or conclu- 
sions reached by a Trial Examiner 
based on facts or credited testimony, as 
the Trial Examiner’s observation of 
demeanor does not give him any ad- 
vantage in logically evaluating such 
evidence.” !7 

Section 10(e) of the National Labor 
Relations Act!® provides, inter alia, 
that “The findings of the Board with 
respect to questions of fact if supported 
by substantial evidence on the record 
considered as a whole shall be con- 
clusive.” However, the “substantial 
evidence” standard is modified where 
the Trial Examiner and the Board 
differ. In Universal Camera Corpora- 
tion Vv. National Labor Relations Board, 
340 U. S. 474, 496, in a case where the 
trial examiner and the Board differed, 
the Supreme Court, in commenting on 
the evaluation of demeanor, stated: 


...evidence supporting a conclusion 
may be less substantial when an im- 
partial, experienced examiner who has 
observed the witnesses and lived with 
the case has drawn conclusions differ- 
ent from the Board’s than when he has 
reached the same conclusion. 


In N. L. R. B. v. Thompson & Co.,'® 


where the Board reversed a credibility 
finding of an examiner and the court, 
in turn, reinstated the reversed finding, 
Judge Learned Hand said: 


This issue szems to us to be one on 
which the examiner’s findings should 
have prevailed under the doctrine of 
Universal Camera Corp. v. Labor 
Board, 340 U. S. 474... As was in- 
evitable, the Supreme Court did not 
try to lay down in general terms how 
far the Board should accept the find- 
ings of its examiner. Plainly it did 
not mean them to have the finality of 
the findings of a master in chancery, 
or of a judge; but it necessarily left 
at large how much less reluctance the 
Board need feel in disregarding them 
than an appellate court must feel in 
doing the same to the findings of a 
district judge. The difficulty is inher- 
ent in any review of the findings of a 
judicial officer who chooses between 
discordant versions of witnesses whom 
he has seen, because the review does 
not bring up that part of the evidence 
that may have determined his choice. 
Over and over again we have refused 
to upset findings of an examiner that 
the Board has affirmed, not because 
we felt satisfied that we should have 
come out the same had we seen the 
witnesses; but because we felt bound 
to allow for the possible cogency of 
the evidence that words do not pre- 
serve. We do not see any rational 
escape from accepting a finding un- 
less we can say that the corroboration 
of this lost evidence could not have 
been enough to satisfy any doubts 
raised by the words; and it must be 
owned that few findings will not sur- 
vive such a test. So tested it seems to 
us that the examiner’s finding should 
stand... 


In N. L. R. B. v. Philadelphia Iron 
W orks,?® the Court said: “the testi- 
mony would have been adequate to 
support a finding in [petitioner’s] 
favor [but] . . . Of all three judging 
bodies so far concerned with this case, 
the trial examiner, the board, and this 
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court, only the first had the oppor- 
tunity of observing the witnesses as 
they related what they knew about the 
matter. Obviously, he was in the best 
position to weigh and sift the testi- 
mony.” 

It has been stated?! that “many of 
the Courts of Appeals feel almost pre- 
disposed to set aside agency findings 
in cases where the agency has reversed 
the hearing officer on a question of 
fact. Some of the courts feel that in 
this situation they have the right to 
determine in which direction the evi- 
dence “preponderates”. For example, 
in Minneapolis-Honeywell Regulator 
Co. v. F.T. C., 191 F. 2d 786 (7th Cir. 
1951), the court declared that where 
the findings of a trial examiner are 
supported by “a preponderance of the 
evidence” the action of the Commission 
in rejecting them is arbitrary. 

In U. S. Steel Co. v. N. L. R. B., 196 
F. 2d 459, 467 (7th Cir. 1952), the 
court came close to indicating that the 
agency cannot overrule its trial exam- 
iner on a question of credibility of 
witnesses, declaring: “We may not dis- 
regard the superior advantages of the 
examiner who heard and saw the wit- 
nesses for determining their credibility, 
and so for ascertaining the truth.” 
Similarly, in Deepfreeze Appliance 
Division v. N. L. R, B., 211 F. 2d 458, 
461 (7th Cir, 1954), the same Court of 
Appeals declared: “An examiner’s find- 
ings on veracity must not be overruled 
without a very substantial preponder- 
ance in the testimony.” This case sug- 
gests that where the agency does over- 
rule the trial examiner on the question 
of credibility, the appellate court will 
then determine whether the preponder- 
ance of the evidence is with the Trial 
Examiner or the Board; at least, the 
court noted, in setting aside the 
Board’s findings, that “there is no pre- 





16. Justice Frankfurter, speaking for the 
Supreme Court in Universal Camera Corp. v. 
N. L. R. B., 340 U. S. 474, 494, in discussing the 
earing examiner’s function in the over-all ad- 
ministrative process stated that the legislative 
istory of the Administrative Procedure Act 
onfirms that “enhancement of the status and 
unction of the trial examiner was one of the 
mportant purposes for administrative reform. 
‘his aim was set forth by the Attorney Gen- 
ral’s Committee on Administrative Procedure: 
In general, the relationship upon appeal be- 
ween the hearing commissioner and the agency 
ught to a considerable extent to be that of trial 
ourt to appellate court. Conclusions, interpre- 
ations, law, and policy should, of course, be 
ypen to full review. On the other hand, on 
natters which the hearing commissioner, hav- 
ng heard the evidence and seen the witnesses, 


is best qualified to decide, the agency should be 
reluctant to disturb his findings unless error is 
clearly shown.’ ” 

17. Lewisville Flooring Company, 108 N. L. 
R. B. 1442, 1444, footnote 3. In N. L. R. B. v. 
Turner Construction Company, 227 F. 2d 498 
(6th Cir.) where the Court refused to enforce 
the Board’s decision (110 N.L.R.B. 1688) the 
court held that there are also limitations on 
inferences drawn by the Board, stating at page 
501: “It is, of course, the function of the Board 
to draw inferences but they must be based on 
evidence and reasonable.” In N. L. R. B. v. 
Kaye, 272 F. 2d 112, 114 (7th Cir.) where the 
Board’s petition for enforcement was denied, 
the Court stated that “inferences contrary to 
direct testimony are not ordinarily sufficient 
to support a finding”. In this connection, a 
distinction must be made, between “basic or 
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subsidiary facts and the ultimate facts inferred 
therefrom”. If the inference is derived from 
facts based on “erroneous legal foundations” 
or if it is “without reasonable foundation” 
then the Supreme Court has held the conclu- 
sions inferred from the basic or subsidiary facts 
to be unreasonable. N. L. R. B. v. Babcock & 
Wilcox Co., 351 U. S. 105, 76 S. Ct. 679; N. L. 
R. B. v. Truitt Manufacturing Co., 351 U. S. 
149, 76 S. Ct. 753. See Justice Frankfurter’s con- 
curring opinion in N. L. R. B. v. Insurance 
Agents Union, 80 Sup. Ct. 419, 435. 

18. 29 U.S.C. §160(e). 

19. 208 F. 2d 743, 745-746 (2d Cir.). See also 
Gamble-Skogmo, Inc. v. F.T.C., 211 F. 2d 106, 
113 (8th Cir.). 

20. 211 F. 2d 937, 942 (3d Cir.). 

21. Cooper, The “Substantial Evidence” Rule, 
44 A.B.A.J. 1002 (October, 1958). 
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ponderance of the evidence” to support 
the findings made by the Board in 
overruling its trial examiner. 

Dean James M. Landis, Special As- 
sistant to the President, in his “Report 
on Regulatory Agencies to the Presi- 
dent-Elect” (December 21, 1960), in 
discussing the National Labor Rela- 
tions Board and docket congestion, 
stated at page 64: 


Here again giving more effective 
finality to the examiner’s findings is 
the answer. 


President Kennedy, in his special 
message to Congress on regulatory 
agencies, discussing the reduction of 
excessive delays and workloads, rec- 
ommended that: 


The remedy is a far wider range of 
delegations to smalier panels of agency 
members . . . and to give their deci- 
sions and those of the hearing examin- 
ers a considerable degree of finality, 
conserving the full agency member- 
ship for issues of true moment. [New 
York Times, April 14, 1961, page 12. | 


The Advisory Panel on Labor-Man- 
agement Relations to the Senate Com- 
mittee on Labor and Public Welfare in 
discussing methods for limiting the 
number of trial examiner’s intermedi- 
ate reports reviewed by the Labor 


Board suggested that review of such 
reports should be made discretionary 
and the intermediate report of the 
trial examiner should be final in all 
cases in which review is denied. The 
Advisory Panel stated :2* 


Many unfair labor practice cases turn 
upon questions of fact, some involving 
the reliability of inferences and others 
turning upon the credibility. This is a 
time-consuming procedure, especially 
when performed upon a printed record. 
Most of these cases present no issue 
of law or policy which warrants Board 
deliberation. Apart from NLRB cases 
there are very few legal proceedings 
in which there is de novo review of 
the facts after the decision by the 
initial tribunal which heard the wit- 
nesses. A master’s findings of fact are 
binding unless “clearly erroneous.” 
The findings of a Federal trial judge 
are also accepted by the appellate 
court unless “clearly erroneous.” In 
admiralty the rule is the same. 

Trial examiners are carefully select- 
ed. Most of them have had long ex- 
perience. There is no reason to suppose 
that the findings of fact of an experi- 
enced trial examiner who actually 
hears the evidence are less likely to be 
correct than the findings of a staff legal 
assistant working upon a cold tran- 
script of the testimony. 

Two methods are available for giving 
the trial examiner’s report greater 
finality. The statute should contain a 


simple declaration giving his findin;s 
of fact the same finality as a maste: s 
findings, viz, “The findings of fact 
made by the trial examiner shall he 
final unless clearly erroneous.” 

If Board members and their legal 
assistants sincerely followed this rule, 
there would be little need for pro- 
longed study of conflicting testimony. 
One can make up his mind whether 
a finding is clearly erroneous far more 
quickly than he can determine whether 
it is exactly correct. 


However, whether the credibility 
findings of the trier of the facts are 
“exactly correct” or “the truth” is 
something he will never know. Truth, 
in the abstract sense, is so elusive that 
it is not given to mortals ever to know 
it with certainty. He must cope with 
it as well as is humanly possible by 
the use of natural faculties and ac- 
quired experience, and the miscar- 
riages of justice in which he will 
become unconsciously involved must 
be ascribed to the imperfection of our 
means of arriving at truth. The trier of 
the facts must find consolation, there- 
fore, in the aphorism that knowing the 
truth is a divine and not a human 
attribute. 





22. Organization and Procedure of the Na- 
tional Labor Relations Board, Senate Document 
No. 81, 86th Congress, 2d Session, page 14, 
dated January 15, 1960. 


ry 
l he University of Miami School of Law is currently con- 


ducting a special tuition-free, nine-month program for 
Cuban refugee lawyers, which will run from February 27 
to December 27, 1961. The nine-month course, a survey of 
United States law, will embrace most of the traditional 
categories of the law school curriculum. Successful com- 
pletion will lead to an award of a certificate. The lectures 


are being given by the University of Miami law faculty 
and Dade County practitioners. Provision has been made 
for simultaneous translation of the lectures into Spanish 
and the students are provided with basic reading materials 
in Spanish and English. 
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A Notice and Invitation from the National Conference 


of Commissioners 


The National Conference of Com- 
missioners on Uniform State Laws will 
meet in its seventieth year at the Chase- 
Park Plaza Hotel in St. Louis, Missouri, 
from July 31 through August 5. 

Approximately one hundred and 
forty Commissioners appointed by the 
Governors and representing the states 
are expected to be in attendance. They 
will include many deans of law schools, 
professors of law, federal and _ state 
judges, attorneys general, legislators 
and practicing lawyers. 

The first formal session of the Con- 
ference will be convened at 11:30 A.M. 
on July 31. At 2:00 p.m. of that day, 
the seven sections of the Conference 
will convene to consider the proposed 
uniform and model acts in the draft 
form as prepared by the Drafting Com- 
mittees. On Tuesday, August 1, the 
Conference will start a series of twice- 
daily sessions in which word by word 
consideration will be given to the drafts 
as they come from the Sections. Under 
the constitution and by-laws of the 
Conference, no act may be finally pro- 
mulgated as a uniform act unless it 
has received such consideration at not 
less than two annual meetings. 

Three revised uniform and model 
acts are being considered for final ap- 
proval by the Conference at these ses- 
sions and the uniform acts will there- 
after be submitted to the House of 
elegates of the American Bar Associ- 

tion for its approval. They are: 

Revised Uniform Principal and In- 

yme Act 
Revised Uniform Federal Tax Lien 
‘egistration Act 

Revised Model State Administrative 
‘rocedure Act 

Five proposed uniform acts which 


on Uniform State Laws 


have received prior consideration by 
the Conference will also be considered 
for final approval and, if approved, 
presented to the House of Delegates 
for endorsement. These are: 

Uniform Death Tax Credit Act 

Uniform Nuclear Facilities Liabil- 
ity Act 

Uniform Non-Residents Income Tax 
Deductions Act 

Uniform Extra-Territorial 
Act 

Uniform Code of Military Justice 

One new model act will be consid- 


Process 


ered for final approval: 

Model Real Property Lien Priority 
Act 

Three new proposed uniform or 
model laws will be considered by the 
Conference for the first time and will 
not be eligible for final approval. They 
are: 

Uniform Act on Officers Crossing 
State Lines 

Uniform Foreign Money Judgments 
Recognition Act 

Model Power of Attorney Act 

The Conference has called these acts 
to the attention of the Sections, Com- 
mittees and members of the American 
Bar Association on numerous prior 
occasions. Particularly with respect to 
those acts which will be eligible for 
final approval in 1961, we earnestly 
solicit the comments and suggestions 
of all interested persons and groups. 
Copies of the drafts of these acts may 
be obtained by writing Mrs. Frances 
D. Jones, Executive Secretary, National 
Conference of Commissioners on Uni- 
form State Laws, American Bar Center, 
Chicago 37, Illinois. All comments and 
suggestions with respect to these drafts 
should be addressed to the respective 
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chairmen of the drafting committees, 
whose names and addresses are set 
forth on the draft. 

The drafts which will be available 
are of course not the final drafts in the 
form in which they may be promul- 
gated by the Conference. They will be 
subjected to the scrutiny of the Sec- 
tions and the Conference as a whole 
and will undoubtedly come out in a 
form somewhat different from the pres- 
ent drafts. The substance may be the 
same or, of course, may be changed 
by action of the Conference at the 
meetings. 

So that all persons interested may 
have an opportunity to participate, 
any representative of an interested 
Section or Committee of the American 
Bar Association, or any interested 
member of the Association, is extended 
a cordial invitation to be present at the 
Section meetings on Monday, July 31, 
1961, and make known his approval, 
criticisms or suggestions. 

The program of the Conference for 
consideration of the acts in the Com- 
mittee of the Whole will be printed in 
the Advance Program for the American 
Bar Association Annual Meeting. Here, 
again, interested persons or groups are 
invited to attend and may, upon appli- 
cation, be accorded the privileges of 
the floor to discuss the act being con- 
sidered. 

The Conference extends a cordial in- 
vitation to all Sections, Committees and 
members of the American Bar Associa- 
tion to attend the sessions of the Con- 
ference and its Sections at any time, 
whether or not they are interested in a 
particular act being considered. 

GeorceE R. Ricuter, Jr. 
President 
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Our State Bar Associations: 


The Ohio State Bar Association 


Tue OHIO STATE Bar Association 
was born in 1880 when 164 lawyers 
from forty of the state’s eighty-eight 
counties gathered in Cleveland at the 
call of the Cleveland Bar Association. 

In 1880, Ohio was the center of the 
thirty-eight United States, literally and 
figuratively. It is true that the nation’s 
population center had shifted from 
Ohio to Kentucky in the ten years that 
had elapsed since the taking of the 
1870 census, but it was still only eight 
miles from Ohio’s largest city, Cincin- 
nati. 

Cleveland was a small metropolis of 
160,000 in those days, still only two 
thirds the size of her sister city at the 
other end of the state. The state itself 
had a population of only 3,198,062, in 
a nation of 50,155,783. The state was 
still largely rural—the places that 
would be great centers of industry be- 
fore many more years were quiet, 
sleepy towns, still showing some of the 
rawness of the frontier which had 
passed out of Ohio only a generation 
before. In Akron, population 16,512, 
the B. F. Goodrich plant was manu- 
facturing fire hose. The horseless car- 
riage, with its voracious appetite for 
rubber tires, and the plants of Good- 
year and Firestone which, along with 
Goodrich, would make Akron the rub- 
ber capital of the world, were still 
unknown. 

In Dayton, a town of less than 


In this issue, we begin a series of articles on the state bar associations 
of the United States. The series will deal with the history, achievements 
and future plans of these organizations which play a vital role in the 
welfare of our profession. It is hoped that the series will reflect the 
traditions of each of the state bars and document their achievements 
and problems for the benefit of the entire profession. 


39,000, Wilbur and Orville Wright, 
13 and 9 years old, were selling home- 
made mechanical toys to earn pocket 
money, already displaying the me- 
chanical genius that was to lead them, 
a quarter of a century later, to demon- 
strate at Dayton’s Huffman Field the 
successful flying machine that would 
revolutionize the world. 

In Cincinnati, a young man named 
William Howard Taft had been gradu- 
ated from Cincinnati Law School that 
spring—on his way, among other 
honors, to the White House and John 
Marshall’s old seat on the Supreme 
Court. Another young man named 
William McKinley, who had deserted 
his Canton, Ohio, law practice for 
politics, was preparing to campaign 
for his third term in the United States 
House of Representatives. 

Men from the Buckeye State domi- 
nated the politics and the policies of 
the era. The hero of the times, former 
President Ulysses S. Grant, had been 
born in Ohio, at Point Pleasant. Ruth- 
erford B. Hayes, who had succeeded 
Grant in the White House in 1877, was 
another Ohioan, born at Delaware, a 
few miles north of the state capital, in 
1822. James A. Garfield, a native of 
Orange in Cuyahoga County, had been 
nominated for the Presidency just five 
weeks before the lawyers who founded 
the Ohio State Bar Association met in 
Cleveland. Garfield went on to win the 
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election in November, the only time 
since 1816 that three successive Presi- 
dents have been elected from the same 
state. 


The eyes of the nation were focussed 
on Ohio for another reason that sum- 
mer—the Democratic National Conven- 
tion had met in Cincinnati late in 
June; many of the lawyers who gath- 
ered later at Cleveland must have at- 
tended the earlier convention in Cin- 
cinnati, for then, as now, the Ohio 
lawyer played a large role in the affairs 
of his state and nation. 


President Hayes had practiced law 
in Lower Sandusky (now Fremont) 
and Cincinnati, and two of the mem- 
bers of the United States Supreme 
Court in 1880 had practiced at the 
Ohio Bar—including Chief Justice 
Waite, who had succeeded another 
Ohioan, Salmon P. Chase, as Chief 
Justice. Secretary of the Treasury John 
Sherman had been a member of the 
Ohio Bar since 1844, 

The 164 lawyers who gathered in 
Cleveland on July 8, 1880, were vigor 
ous, far-sighted men, and they were 
determined to have an organization 
that would be worthy of the Ohio law 
yers and the people of the state whon 
those lawyers served. 

They succeeded. 


The Ohio State Bar Association now 





umbers more than 9,000 and includes 
1 its membership more than two thirds 
f the 13,200 lawyers in the state. It is 
1e third largest voluntary state bar 
association in the country, and its rec- 
rd of service to the legal profession 
and the public has kept step with the 
erowth of the State of Ohio. 

The Association began with six 
committees—Admission, Executive, Ju- 
dicial Administration and Legal Re- 
form, Legal Education, Grievances and 
Legal Biography. Today it has forty- 
five committees and sections, including 
a Committee on Atomic Energy and a 
Committee on Aviation Law—fields 
that would probably astonish the 164 
charter members if they were suddenly 
summoned back from their rewards to 
see their Association in its manhood. 

All bar associations have three fun- 
damental purposes: service to the pro- 
fession, service to the public and the 
cultivation of the cordial relations 
among the members of the Bar that are 
at least as old as the Inns of Court. The 
achievements of the Ohio State Bar 
Association during its eighty-one year 
history show that it has been true to the 
traditions of the great Ohio lawyers of 
the past and faithful to the hopes and 
dreams of its founders. 


Service to the Profession 
Perhaps the outstanding service to 

the profession has been the establish- 

ment in 1927 of the Ohio Bar. This 


unique publication (published fifty 
times a year) provides invaluable ma- 
terial to the members of the Ohio State 
Bar Association that lawyers in other 
states may well envy. It contains, for 
example, advance sheets (with the offi- 
cial volume and page numbers) of all 
Ohio Supreme Court opinions, and 
these are published just five days after 
they are handed down. The Ohio Bar 
also contains advance sheets (again 
with the official volume and page num- 
ber) of Ohio Appellate opinions, while 
the Ohio Law Abstract Section sets 
forth all published lower court opin- 
ms in the state. The publication con- 
ains a section that lists news of bar 
ssociation activities, practical articles 
n all fields of law, Supreme Court 
ews, including a list of new cases and 
notions filed, merit and motion docket 
lecisions, and oral argument assign- 


Matthew J. Smith, 
President 
of the Ohio State Bar Association 


The Ohio State Bar Association 


Firestone Photographs 
Joseph B. Miller, Jr., 
Secretary-Treasurer 
of the Ohio State Bar Association 





ments. It also publishes bar examina- 
tion summaries, paragraph digests of 
current Ohio propositions of law, syl- 
labi of opinions of the state’s Attorney 
General, and news concerning activi- 
ties of individual lawyers that is of 
general interest to the Bar. All this is 
provided to members of the Associa- 
tion as part of their membership, at 
no additional cost—a boon that few 
if any of the lawyers of the other 
forty-nine states receive from member- 
ship in their state bar associations. 
The association dues also include a 
subscription to The Ohio Lawyer, a 
six-page monthly tabloid of Association 
activities and The Real Property Law- 
yer. The Ohio Practice and Procedure 
Handbook is designed for the young 
lawyer entering practice. The Associ- 
ation also publishes a Local Bar As- 
sociation Bulletin and a Digest of Ohio 
Arbitrators. 

The Association offers many other 
services to its members, including sup- 
plying them with information on pend- 
ing legislation and copies of bills and 
information on any matters pending 
before most state agencies. Upon re- 
quest, it furnishes the facts involved 
and a synopsis of lower court opinions 
pending before the Ohio Supreme 
Court. 

It also provides continuing educa- 
tion programs, and the Ohio Practicing 
Law Institutes are held at least once 


each year in academic surroundings, 


June, 1961 


featuring qualified lecturers on sub- 
jects of practical interest to lawyers. 

The Association was instrumental in 
securing the passage of legislation 
permitting the issuance of group life 
insurance for lawyers, and the Associa- 
tion’s own group life insurance plan is 
now in force. The plan is open to any 
new member of the Bar without a phys- 
ical examination and regardless of age. 
The Association also makes available 
a health and accident policy for its 
members. 


Public Service 

In serving the public, the Ohio State 
Bar Association has another proud 
record. It prepared the Ohio Probate 
Code in 1932. It was instrumental in 
obtaining passage of the state’s 1935 
Administrative Procedure Act and was 
one of the prime forces in successfully 
urging the Supreme Court of Ohio to 
adopt the American Bar Association’s 
Canons of Professional and Judicial 
Ethics in 1952. In 1955, it successfully 
petitioned the Supreme Court to adopt 
a rule on professional grievances that 
greatly improved disciplinary proce- 
dure in the state. In 1957, it drafted 
and obtained passage of a broad re- 
vision of Ohio corporation law. 

The newest service to the public was 
the establishment of a Clients’ Security 
Fund on January 1 of this year. The 
rules of procedure for filing, investi- 
gating and settling claims were ap- 


proved on January 13. Ohio is believed 
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The Ohio State Bar Association 


Stephen Lewellyn 
Joseph D. Stecher, 
Executive Director 
of the American Bar Association 


George Dozois Maniatis Studio 
Philip C. Ebeling, 
Ohio State Delegate 
to the House of Delegates 





to be the first jurisdiction in the United 
States to adopt such rules of procedure. 
Henceforth, clients will be reimbursed 
for any loss arising from dishonest 
conduct by members of the Associa- 
tion. The Fund will be administered 
by a five-man committee. While reim- 
bursements will be strictly a matter of 
grace, every effort will be made to pay 
all just claims, regardless of size. The 
Fund was established because the Asso- 
ciation believes that it has a moral 
obligation to protect the public from 
larceny or embezzlement on the part 
of its members. Adoption of the plan 
is actually a vote of confidence in the 
legal profession of Ohio; it would be 
impossible to undertake such an obli- 
gation if there were great financial 
risks. 

Perhaps the most revolutionary proj- 
ect of the Association is its plan for 
judicial reform. On March 2 and 3, 
the Association sponsored a Conference 
on Judicial Selection and Tenure, 
whose purpose was to present a sum- 
mary of the Ohio political system of 
judicial selection. More than 850 
prominent Ohio citizens were invited. 

The Association has submitted a leg- 
islative program of more than thirty- 
three bills to the General Assembly 
this year. All these measures are aimed 
at improving the law and the adminis- 
tration of justice. 


Organization 
The Constitution of the Association 


provides for a structure that is familiar 
to many state bar associations. Fiscal 
matters and general administrative 
control are put in the hands of an Ex- 
ecutive Committee composed of one 
member from each of seventeen dis- 
tricts, with the President, Vice Presi- 
dent and immediate past President as 
members ex officio. Executive commit- 
tee members are elected for staggered 
three-year terms at membership meet- 
ings held in the individual districts. 
The Vice President is elected for a one- 
year term at the Association’s annual 
meeting, which is usually held in May. 
The Vice President automatically suc- 
ceeds to the office of President at the 
end of one year. 

The general policies of the Associa- 
tion, especially on legislative matters, 
are set by its Council of Delegates, 


which has representatives from each o{ 
the seventeen districts. The number cf 
delegates from each district is based 
on the number of members of the Av. 
sociation in the district. At presen’, 
there are seventy-eight members of 
the Council, including the twenty mem- 
bers of the Executive Committee. 

The Executive Committee meets at 
least eleven times a year. The Council 
meets twice annually, once in Novem- 
ber and again during the annual meet- 
ing in May. The forty-five Committees 
and Sections meet at least semi-annu- 
ally. Registration at annual meetings 
in recent years has averaged over 
1,000. In the earlier days, two general 
meetings were held annually, one dur- 
ing the winter and another in the sum- 
mer. The summer meetings were held 
at Cedar Point on Lake Erie, and many 
of the older members of the Associa- 
tion cherish pleasant memories of the 
good times at Cedar Point in those 
bygone days. 

Dues range from $4.00 for lawyers 
newly admitted to the Bar to $25.00 
for members who have been at the Bar 
more than six years. The Association’s 
annual budget is now about $200,000, 
and a dues increase to $35.00 annually 
for older members will go into effect 
January 1, 1962. 


American Bar Association 
Activities 

Ohio has had one President of the 
American Bar Association—Howard 
L. Barkdull, of Cleveland, who served 
in 1951 and 1952, although the state 
is perhaps entitled to claim another— 
William Howard Taft, who served in 








Ohio Members of the House of Delegates 
of the American Bar Association 


Howard L. Barkdull, Cleveland, former American Bar Association President 
and former Chairman of the House of Delegates. 


John W. Bebout, Toledo, representing the Ohio State Bar Association. 
C. Kenneth Clark, Youngstown, representing the Ohio State Bar Association. 
Philip C. Ebeling, Dayton, State Delegate. 


John Eckler, Columbus, representing the National Conference of Bar | 
Examiners. 





| 


Wendell A. Falsgraf, Cleveland, representing the Cleveland Bar Association. 
Earl F. Morris, Columbus, representing the Columbus Bar Association. 


William H. Nieman, Cincinnati, representing the Cincinnati Bar Association. 
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1913-1914, after he left the White 
House. 

Joseph D. Stecher, formerly of To- 
edo, now the Executive Director of 
the American Bar Association, is a 
past President of the Ohio State Bar 
Association. He also served as Assist- 
ant Secretary of the national organiza- 
tion from 1937 to 1945 and as its 
Secretary from 1945 to 1957. 

Many other Ohioans have played 
prominent roles in the councils of the 
national organization. Two Ohio law- 
yers served on the old Executive Com- 
mittee of the American Bar Associa- 
tion, and since that committee was 
replaced by the Board of Governors in 
1936, six members of the Ohio Bar 
have served on the Board. 

Six Annual Meetings of the Ameri- 
can Bar Association have been held in 
Ohio—four in Cleveland (1897, 1918, 
1938 and 1947) and two at Cincinnati 
(1921 and 1945). Cincinnati was the 
site of a Regional Meeting in 1955. 

The Ohio State Bar Association won 
the American Bar Association’s Award 
of Merit in 1949 and 1953, and, as a 
group, Ohio’s bar associations, over 
the life of the Award of Merit competi- 
tion, have had the highest percentage 
of winners in the nation—fourteen, in- 
cluding two for Cleveland, one for 
Lake County, three for Columbus, two 
for Toledo, two for Akron, one for Stark 
County and one for Portage County. 


The Future 

Ohio is known as the “Growth 
State”. It ranks thirty-fifth in land 
area, fifth in population, eighth in 
gross value of farm production, and 
second in manufacturing. The state’s 
bar association reflects this vigor, and 
in the last ten years, the Association 
has more than doubled its membership. 
As a result, the headquarters offices on 
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the third floor of the State House An- 
nex have become hopelessly inadequate 
for the staff of ten which is crowded 
into two small rooms. 

Late this fall, the Association will 
move into its new quarters now under 
construction on the campus of Ohio 
State University, Columbus. This build- 
ing will be named the Ohio Legal 
Center. 

In addition to housing the Ohio 
State Bar Association headquarters, the 
modern three-story structure will pro- 
vide meeting and library facilities for 
members and will afford facilities for 
carrying on a greatly expanded pro- 
gram of continuing legal education and 
research for the benefit of the practic- 
ing lawyers, courts and public of the 
State of Ohio. The new Ohio Legal 
Center will be close to the recently con- 
structed Ohio State University College 
of Law and will encompass the latest 
ideas in physical planning, with the 
first floor devoted to the reception hall, 
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association counsel and his staff, li- 
brary, meeting rooms, the board room 
and lounge. 

The second floor will house the gen- 
eral administrative offices, bookkeeping 
department and mailing and printing 
room. The third floor will be devoted 
entirely to legal education and re- 
search. 

Funds for this proud symbol of the 
legal profession were provided by the 
members of the Association. Total cost 
of the edifice, including furnishings, is 
estimated at $750,000. 

Already a leader in the field of serv- 
ices to its members and to the adminis- 
tration of justice in the state, the Ohio 
State Bar Association will be able to 
increase greatly both the quantity and 
quality of those services when it be- 
comes established in the new Qhio 
Legal Center. Proud of its past record 
of accomplishment, the Association 
looks forward with confidence to its 
greatest years which lie ahead. 
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Tappan Gregory, 1886-1961 


Tappan Gregory, beloved of his fellow lawyers, died 
peacefully on the night of April 29, 1961. With him passed 
an influence on the American Bar Association that can 
never be replaced. Lawyers more than laws were his life. 

It is often said that legal history cannot be written, that 
biographies of great lawyers convey nothing more than 
the words that they have used in the argument of their 
great cases because lawyers leave nothing else of them- 
selves. Here, however, was a lawyer whose greatness 
appeared in his relations with the members of the profes- 
sion that he loved. He came naturally by this talent for 
fraternity with the organized Bar. For eighty years, since 
his grandfather, J. C. Gregory, joined the American Bar 
\ssociation in 1881, a Gregory has been a member. In 
i911, his father, Stephen S. Gregory, became President of 
the American Bar Association after having been President 

f the Chicago and Illinois State Bar Associations. In 

947, Tappan Gregory himself became President of the 
\merican Bar Association after having been President of 
he Chicago and Illinois State Bar Associations. So perfect 
vas his sympathy with the American lawyer that his con- 
luct of the office of President of the Association was less 
lirection by him of the affairs of the organization than 


transmission of the wishes and thoughts of the rank and 
file of the membership. To the staff as well, he seemed to 
be working with them rather than causing them to work 
for him. 

The same attitude characterized his conduct of the office 
of Editor-in-Chief of the American Bar Association Journal 
to which, again following the footsteps of his father, he 
was elected in 1948. Behind his modesty, however, there 
lay principles of uncompromising excellence, fair play and 
loyalty from which even his sympathetic nature would not 
permit departure. His willingness to accept criticism and 
to listen to the views of others brought out the best in 
the Associate Editors and, while it would be hard to say 
that the collaboration which he inspired resulted in a better 
publication than if he had guided it with his own hand 
alone, the result was more nearly the voice of the Bar. 

In occupying the place on the Board of Governors that 
he held ex officio as Editor-in-Chief he rarely cast a vote. 
He felt that only those who had been elected to office were 
entitled to direct the affairs of the Association and he 
almost always limited his voting to such matters as con- 
cerned the Journal. 

Next to his instinct for pleasant and productive associ- 
ation with his brethren of the Bar, the strongest urge of 
his nature was that exemplified by his wild animal photog- 
raphy and his presidency of the Izaak Walton League and 
his vice presidency of the Chicago Zoological Society. His 
great store of affection for his fellow creatures sufficed to 
encompass us all, with plenty left over for Deer at Night 
in North Woods (1920), Mammals of the Chicago Region 
(1936) and Eyes in the Night (1939). 

What must never be forgotten is the influence for good 
of this quiet gentleman who year after year at Annual and 
Midyear Meetings attracted the “Gregorian Knights” to the 
suite that he occupied first with Stephen Hurley and then 
after the latter’s death with other kindred spirits. What 
wife and children mean to most of us, the American lawyer 
meant to him. Of late years ill health must have made what 
used to be unalloyed pleasure into a task, but that warm 
welcoming smile never failed to greet a fellow follower of 
St. Ives. All of us are the better for his patronage of 
our cause. 


A New President for the 
American Law Institute 

When the American Law Institute inaugurates a president 
it is news. Since the founding in 1923 there have been only 
three: George W. Wickersham until his death in 1936, 
George Wharton Pepper until 1947 and Harrison Tweed 
until this year. There have been only two directors, William 
Draper Lewis until 1947 and the present director Circuit 
Judge Herbert F. Goodrich. In an organization with less 
accomplishment, such long incumbencies would indicate 
somnolence, but with the A.L.I. they represent steadfastness 
of purpose and wise choice of means for accomplishing it. 

The new president, Norris Darrell, will find himself in 
command of power which has gained such impetus over 
the past as to be akin to a natural force in the American 
legal world. In Washington, on February 23, 1923, a 
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committee of lawyers, headed by Elihu Root, submitted to 
a meeting of representative judges, lawyers and law teach- 
ers a document entitled “Report of the Committee on the 
Establishment of a Permanent Organization for Improve- 
ment of the Law Proposing the Establishment of an Ameri- 
can Law Institute”. George W. Wickersham was vice chair- 
man, and among the thirty-nine members of the Committee 
were Joseph H. Beale, Charles C. Burlingham, Benjamin N. 
Cardozo, John W. Davis, Learned Hand, John G. Milburn, 
Harlan F. Stone, Heary W. Taft, John H. Wigmore and 
Samuel Williston. William Draper Lewis was secretary. 

As a result of the meeting to which the report was sub- 
mitted, William Howard Taft, Charles Evans Hughes, 
Elihu Root and others acted as incorporators of The Ameri- 
can Law Institute under a certificate providing that its 
purposes are “educational and are to promote the clarifica- 
tion and simplification of the law and its better adaptation 
to social needs, to secure the better administration of justice 
and to encourage and carry on scholarly and scientific 
legal work”. 

In carrying out these purposes, the Institute has gone far 
and wide. It is best known for its Restatements, of which 
the total number of 403,548 have been sold and which have 
been cited by the courts in 29,554 instances. The Institute 
is now bringing out a second edition of each of the nine 
subjects. A Restatement now being made for the first time 
is on the subject of “The Foreign Relations Law of the 
United States”. In addition to the Restatements the Insti- 
tute has drafted legislation that left the advocacy of its 
adoption to others. It has produced a Uniform Commercial 
Code which, under the sponsorship of the Commissioners 
on Uniform State Laws, has been adopted in Pennsylvania, 
Massachusetts, Ohio and seven other states. It has pre- 
pared a Model Federal Income Tax Statute and amend- 
ments to the Gift and Estate Tax Statutes and has pub- 
lished supplemental studies in taxation particularly with 
respect to capital gains. A Model Code of Evidence has 
been produced, For the last ten years, work has been 
done on a monumental Model Penal Code. In 1940 the 
Institute completed the Youth Correction Authority Act 
which has been adopted in modified form in the statutes 
of five states and the Federal Government and which has 
been called the forerunner in an enlightened approach to 
the problem of juvenile delinquency. 

In 1947, the Institute entered the field of continuing legal 
education under an agreement with the American Bar 
Association which involved the creation of a Joint Commit- 
tee. The Joint Committee publishes handbooks on forty- 
three subjects of concern to practicing lawyers and since its 
inception has sold 285,000 copies. Under its auspices The 
Practical Lawyer is produced and so successfully that it 
operates at a profit sufficient to cover a substantial part of 
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the deficit incurred in the operation of other educational 
activities of the Joint Committee. The Committee arrang:s 
for programs of instruction known as “institutes” which 


have been attended by thousands of lawyers. 
Except for an endowment for the continuation of the 


Restatements given by the A. W. Mellon Educational and 
Charitable Trust, the Institute operates on the basis of 
special grants for special projects and has received such 
grants from the Falk Foundation, the Ford Foundation, the 
Rockefeller Foundation and, for the initiation of the first 
Restatements, the Carnegie Corporation. 

The American Law Institute has a total countrywide 
membership of 1,500. Attendance at the annual meetings in 
Washington is required and repeated failure to attend is 
cause for severance of the relationship. At the annual 
meetings the current work of reporters, after having been 
considered by a council of forty-two members, is submitted 
to the assembled lawyers for discussion and adoption, 
amendment or rejection. These meetings are the occasions 
for as brilliant a display of legal talent as the American 
scene affords. With only one exception each one of these 
meetings has been opened by an address by the Chief 
Justice of the United States who makes it the occasion for 
a report on the work of the federal judicial system. 

The success of the A.L.I. has been largely due to the 
genius of its presidents. Attorney General Wickersham was 
the very embodiment of the spirit of the giants of his day 


like Elihu Root. No one has ever exceeded Senator Pepper 
for a combination of wisdom, urbanity and leadership. 


Harrison Tweed has taken his inspiration from them and 
passes it on with even more breathed into it from his own 
store of learning, ability and good fellowship. 

Norris Darrell who falls heir to the blessings and 
burdens of this tradition is a member of the Council of 
the Institute and a former Vice President of the Practising 
Law Institute of New York and of The Association of the 
Bar of the City of New York. He is a graduate of the 
University of Minnesota Law School and served as law 
clerk to Mr. Justice Butler of the United States Supreme 
Court. He was admitted to the New York Bar in 1927 and 
is a member of a New York City law firm. Prior to be- 
coming a member of that firm he was engaged in general 
practice but has since tended more and more to specialize 
in the tax field. He has served on many tax advisory com- 
mittees both to the Federal and New York State Govern- 
ments and has been active in the American Bar Associa- 
tion’s Section of Taxation. For two years he represented 
his firm in Paris and Berlin and still retains trans-Atlantic 
connections so that he brings to his new office extreme 
breadth of experience. 

The Journal wishes him well in guiding one of the most 
important and fruitful undertakings of the legal world. 
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American Lawyers Give 


Books to India 


The announcement of the Special 
Committee on World Peace Through 
Law that the first of the Continental 
Conferences of Lawyers will be held in 
Costa Rica in June, 1961, suggests that 
American Bar Association members 
may be interested in an event that 
followed the International Congress of 
Jurists held at New Delhi in January, 
1959. 

The International Congress of Ju- 
rists, consisting of 185 judges, practic- 
ing lawyers and teachers of law from 
fifty-three countries met in New Delhi 
in January, 1959, under the aegis of 
the International Commission of Ju- 
rists. In the Declaration of Delhi adopt- 
ed by the Congress on January 10, 
1959, the Congress stated that it 


Reaffirms the principles expressed in 
the Act of Athens adopted by the In- 
ternational Congress of Jurists in June 
1955, particularly that an independent 
judiciary and legal profession are 
essential to the maintenance of the 
Rule of Law and to the proper admin- 
istration of justice; 

Recognizes that the Rule of Law is 
a dynamic concept for the expansion 
and fulfilment of which jurists are 
primarily responsible and which should 
be employed not only to safeguard and 
advance the civil and political rights 
of the individual in a free society, but 
also to establish social, economic, edu- 
cational and cultural conditions under 
which his legitimate aspirations and 
dignity may be realized... 


On their return from the Congress 
the lawyers from the United States felt 
that they should record in some perma- 
nent and useful fashion their apprecia- 


tion of the kindness and hospitality of 
their Indian hosts. A number of them 
had visited the Supreme Court of India 
and had seen its excellent library, and 
it occurred to them that an addition to 
the American collection would be a 
suitable expression of their gratitude. 
Accordingly, Vivian Bose, President of 
the International Commission of Jurists 
and a former Justice of the Supreme 
Court of India, and Ambassador Ells- 
worth Bunker were asked to say to the 
Chief Justice of India that with his 
approval such a presentation would be 
made. Following his favorable reply 
lists of titles suggested and titles al- 
ready possessed by the library were 
exchanged, with the result that by 
April, 1960, the books had been re- 
ceived at the American Embassy. On 
April 4 they were presented at a cere- 
mony in the Supreme Court Library 
attended by the members of the Court, 
leaders of the Bar and members of the 
Indian Government and Parliament. 


Speech of 
Mr. Justice Vivian Bose 

I am here in a triple capacity. First- 
ly, I am here as a representative of the 
donors of the books that are about to 
be presented to your Lordships. They 
are unfortunately not able to be here 
today and have asked me to represent 
them, and have also asked me to say 
that four volumes have not yet arrived 
but are on their way. 

Secondly, I am here as President of 
the International Commission of Ju- 
rists, a body that represents not only 
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the donors but also over 65,000 jurists 
belonging to some fifty-six countries of 
the world. 

And thirdly, I am here as an Indian 
jurist who believes in the rule of law 
and who believes that there can be no 
peace among nations or justice for 
individuals until peoples and nations 
learn to agree upon, to accept, to 
establish and to obey a rule of law 
throughout the world and to bow to it 
and enforce it, not only on the various 
national planes but also internation- 
ally. 

The International Commission of 
Jurists is dedicated to that purpose, 
and in order to achieve it, it holds con- 
gresses of jurists at intervals of four 
or five years in different parts of the 
world and calls together for common 
consultation judges and jurists and 
lawyers and teachers of law and the 
makers of laws from all over the world. 
One of these congresses was held at 
Delhi in January, 1959. Among the 
very distinguished persons who at- 
tended it were an eminent body of 
judges and lawyers from the United 
States of America. They are the donors 
of these books. . . 

The American members of the Delhi 
Congress, as indeed was everybody 
else, were deeply impressed by the 
friendliness and hospitality of the 
judges and lawyers of India to their 
brothers-in-law from other lands. They 
were even more impressed by the solid 
foundations that have been laid for the 
continued maintenance of a long-estab- 
lished rule of law in India; and for the 
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robust independence, sincerity and de- 
votion with which Indian judges and 
lawyers strive to maintain and enforce 
its basic principles in an atmosphere 
that permits the utmost freedom of dis- 
cussion and criticism and yet main- 
tains the dignity of the individual. The 
generous donors of these books feel, as 
does the distinguished body of jurists 
to which I have the honor to belong, 
that good will and understanding be- 
tween the lawyers of the world will go 
a long way towards achieving the ends 
that they and we have in view. 

These donors were glad that they 
visited India and they hope that the 
lawyers of India and other jurists in 
this land will visit their country and 
see how the rule of law works there; 
and I, as president of the international 
body, hope that there will be many 
visits not only between India and the 
United States but between all countries; 
and that lawyers from abroad will 
flock not only to India but everywhere, 
and that the lawyers of India will also 
spread themselves around the world 
and increasingly multiply their visits 
abroad—ambassadors, not only of good 
will, but messengers to proclaim the 
benefits and glory of a universal rule 
of law among all the nations of the 
earth. 

And now, may I step down from the 
international plane and resume my 
basic role, that of an Indian deeply 
appreciative of this generous gesture— 
generous materially, because some of 
the books are rare books that are not 
easily obtainable and will enrich your 
Lordships’ library; but generous also 
spiritually, -because it represents the 
efforts of busy men to offer something 
of themselves to the judges and jurists 
and lawyers of India in this graceful 
gesture that is the outward and visible 
token of a deep inward appreciation. 
May I, therefore, as a simple citizen of 
this land, and on my own personal 
behalf, say to them and to Your Excel- 
lency, who has so very kindly consent- 
ed to grace this occasion and present 
the books, two simple words pregnant 
with deep meaning: thank you. 


Remarks by 
Ambassador Bunker 

Mr. Justice Bose has told you of the 
nature of the presentation I am to 


sae 


United States Ambassador Ellsworth Bunker presents to the Chief 
Justice of India the law books given by American lawyers to the 


Supreme Court of India. 





make today to the Library of the 
Supreme Court of India. I am glad 
that my fellow Americans who were 
here last year for the Congress of the 
International Commission of Jurists 
have seen fit to provide these books for 
the use of their Indian colleagues. 

Exchanges of all kinds have become 
important in the interdependent world 
in which we now live. I am glad that 
Mr. Justice Bose has suggested that 
more lawyers should try to visit their 
brother lawyers in other lands. Such 
exchanges are already being made 
among students, professors, scientists, 
farmers, technicians, journalists and 
specialists of all sorts. 

In my travels about India I have 
been pleased to see in law libraries 
the journals of many American state 
bar associations, other American legal 
publications and American books on 
technical aspects of the law. I hope 
that this gift which your American col- 
leagues of the International Associa- 
tion of Jurists have made also will be 
useful to you and adds to your knowl- 
edge of the law and the courts of the 
United States. 

As a layman, it may seem presump- 
tuous of me to speak to you of the 
role of the rule of law. You have been 
concerned with it during your adult 
lifetimes while I have been concerned 


with other things. However, I can, I 
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think, tell you as a representative of 
the United States of my country’s de- 
sire to see the rule of law encompass- 
ing all men equally, whatever their 
nation, race or creed. A distinguished 
American jurist, my friend of many 
years, Judge Learned Hand, once said, 
“The law is no more than the formal 
expression of that tolerable compro- 
mise that we call justice, without which 
the rule of the tooth and claw must 
prevail.” The “rule of the tooth and 
claw” unfortunately still does prevail 
in parts of the world. We of the United 
States and you in India and all those 
in other lands who strive for the para- 
mountcy of the rule of law deplore it 
and oppose it and eventually, I feel, 
we will prevail. 

The International Commission of 
Jurists, of which your distinguished 
former colleague, Justice Bose, is now 
president, is dedicated to that proposi- 
tion—as he has just stated so eloquent- 
ly, and as set forth in the Declaration 
of Delhi of January 10, 1959. 

* e * 

We in America are deeply indebted 
to the law. The philosophers of our 
Revolution—Jefferson, Adams, Madi- 
son and others—all were lawyers. Our 
itself 
might be described as a legal brief 


Declaration of Independence 


putting before the court of world opin- 
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,ould be free. 

You of the Bar know the importance 
of the courts in our Government. They 
comprise one of the three pillars on 
which our whole structure rests, the 
others being the Executive and the 
Legislative. 

Here in India respect for the rule of 
law and your independent judiciary 
are as strong a pillar for free India. 
May they long endure. 

It gives me great pleasure therefore 
to make this presentation to His Lord- 
ship, the Chief Justice of India. I hope 
that these books may prove a useful 
gift and that their possession may con- 
tribute to the growth of understanding 
and mutual friendship between our 
two countries. 


Speech of the 
Chief Justice of India 

I have great pleasure in accepting 
this gift from the American lawyers 
who attended the International Con- 
gress of Jurists at New Delhi in Janu- 
ary, 1959. It is my duty, on behalf of 
the court, to acknowledge with grate- 
ful thanks the receipt of the set of valu- 
able books presented by the generous 


Make Your Hotel 


The Eighty-Fourth Annual Meeting 
of the American Bar Association will 
be held in St. Louis, Missouri, August 
7-11, 1961. 

The December, 1960, issue of the 
Journal carries a complete announce- 
ment with respect to hotels, registra- 
lion, etc., and in requesting accommo- 
lations please use the hotel reservation 
pplication therein provided. 

Attention is called to the fact that 

1any interesting and worthwhile events 


donors. Apart from tne intrinsic value 
of the books presented, I take the pres- 
ent as a token of good will and friend- 
ship of the American lawyers to the 
judges and lawyers of India. In civil- 
ized countries—am I take it that most 
of the countrizs of this world, without 
reference to the new worlds we are 
threatening to discover and populate, 
if they are not already as overpopu- 
lated as ours is, are civilized—all law- 
yers are “learned friends” to one an- 
other, irrespective of geographical or 
other barriers. Those lawyers who are 
prepared to undertake the further re- 
sponsibilities of serving as judges, be- 
come “brothers” to one another. In 
that sense all lawyers, whether they 
are practicing at the Bar or are sitting 
on the Bench, are paving the way to a 
world friendship and brotherhood, be- 
fore a one-world government has be- 
come a practical ideal. 


We are sure these books will be a 
valuable addition to our library and 
will be of great use to the court. Our 
library is still in its formative stage 
and can never be too full when we 
know that every day we are adding to 
our legal lore. We are exploring new 
fields in the legal world, and our re- 
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searches are making steady progress, 
particularly in those branches of juris- 
prudence which are of recent growth. 

Some of the volumes that form a 
part of the gift will help those inclined 
to make further search into the past for 
fresh guidance of lawyers and jurists 
of the present, so that they may plan 
for the future. Lawyers and jurists of 
the civilized world look forward to the 
time when they will have evolved a 
universal code of human conduct which 
will pave the way for the rule of law 
on a universal scale, when war will be 
outlawed and co-operation will replace 
competition, to the lasting good of 
humanity at large. 

From the volumes presented to us it 
would appear that quite a good num- 
ber of them relate to the working of 
the Supreme Court of the U.S.A. and 
to the life and work of some of the 
distinguished judges of that august 
body. I am sure that those volumes 
will inspire lawyers and judges in this 
court also. 

With these few words I accept the 
valuable gift to this court in the hope 
that they will serve a very useful 
purpose. 


Reservations Now! 


of the meeting will take place on Sun- 
day, August 6, preceding the opening 
sessions of the Assembly and the House 
of Delegates on Monday, August 7. 

hotel reservations 
should be addressed to the Meetings 
Department, American Bar Associa- 
tion, 1155 East 60th Street, Chicago 
37, Illinois, and must be accompanied 
by payment of the $25.00 registration 
fee for each member for whom a reser- 
vation is requested. (The fee for mem- 
bers of the Junior Bar Conference is 


Requests for 
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$20.00.) This fee is NoT a deposit on 
hotel accommodations but is used to 
help defray expenses for services ren- 
dered in connection with the meeting. 

Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied. 
We must also have definite dates of 
arrival and departure. 

All space at the Bel Air Motel, Chase- 
Park Plaza (Headquarters), Diplomat 
Motel, Forest Park, Gatesworth and 
Sheraton-Jefferson Hotels is exhausted. 
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Buying a Home: 


Representing the Purchaser 





There are, as any lawyer knows, many legal considerations in pur- 
chasing real estate, and even experienced lawyers can make some very 
embarrassing mistakes, Mr. Friedman discusses the whole problem in 


this article. 


by Milton R. Friedman ¢ of the New York Bar (New York City) 


In CONSIDERING closing title to a 
home—or to any other kind of prop- 
erty—we concentrate not on the clos- 
ing, but on the contract of sale. The 
closing merely carries out the terms 
of the contract. It is, of course, pos- 
sible for the buyer’s lawyer to slip up 
badly because of something coming up 
at the closing. But he is more likely to 
be trapped by something in the con- 
tract than by anything which is apt to 
occur at the closing. 


Binders 


Before considering the usual con- 
tract of sale, some consideration must 
be given to binders, memoranda and 
incomplete contracts of sale because, 
unfortunately, it is with these that so 
many of our transactions begin. These 
instruments are usually prepared by 
non-lawyers. (“As is the case with so 
many such disputes, the agreement of 
sale was drawn by a real estate sales- 
man.” Brudvig v. Renner, 172 Cal. 
App. 2d 522, 523, 342 P. 2d 276, 
277 (1959).) When they are enforce- 
able as contracts they are apt to bind 
a party before he can either think 
twice about a proposal or see his law- 
yer. Sometimes they are enforceable, 
sometimes they are not, and often they 
are so doubtful that nobody can tell 
whether they are enforceable before 
running up and down the courts. Even 
when they are enforceable they are not 
satisfactory because they cover so few 
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of the points which ought to be cov- 
ered in a well-drawn contract of sale. 

A binder qualifies as an enforceable 
contract if it includes the essential 
terms of an agreement, i.e. (1) the 
parties; (2) the subject matter; (3) 
the mutual promises; and (4) the price 
and consideration.! Of these, the par- 
ties and the mutual promises rarely 
give trouble because even an amateur 
draftsman is not likely to omit the 
names of the parties ;* and if the memo- 
randum obligates one party to pur- 
chase, a promise to sell will be im- 
plied.* Fatal defects in the binder are 
apt to be found in a failure to identify 
the property or to set forth the terms 
of payment. 

The property must be described with 
reasonable certainty. This requirement 
does not appear in the Statute of 
Frauds but is judge-made law. Identi- 
fication of the property by its legal 
description avoids any doubt of en- 


the contract on _ this 
ground. This is generally true of the 
formal contract prepared by a lawyer. 
But in a binder we are apt to encoun- 
ter makeshift descriptions, which have 
resulted in considerable litigation. A 
reference to “the house now occupied 
by the Seller” or to the “Joe Shelby 
Farm” may be more particularly estab- 
lished by parol evidence,* but general- 
ly not if Joe owns two farms.® A de- 
scription by street number is generally 
upheld,® but not always.’ It is gener- 
ally said a description is sufficient if 
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it identifies the premises or supplies 
the “key” to identification, and that 
parol evidence is admissible not to udd 
to or vary the description but to iden- 
tify the premises where there is a basis 
for this in the description.* The difl- 
culty of applying this rule to specific 
situations is illustrated by a hundred- 
page annotation.® Even if a descrip- 
tion fulfills the minimum requirements 





1. Morgan v. Hemphill, 97 Ga. App. 613, 105 
S.E. 2d 580 (1958); Ray v. Wooster, 270 S.W. 
2d 743 (Mo. 1954); Friedman, Conrracts AaNnp 
CONVEYANCES OF REAL Property (1954) (here- 
after cited as Friedman) §2 (Ann. Suppl.) 
note lid. 

2. This should be qualified. Where property 
is owned by husband and wife, omission of 
one spouse from the contract is not unusual. 
This occurs also in formal contracts. 

3. Stamato v. Agamie, 24 N. J. 309, 131 A. 
2d 745 (1957). 

4. Anderson v. Hall, 188 S.W. 79 (Mo. 1916); 
Marks v. Cowdin, 226 N. Y. 138, 143, 123 N.E. 
139, 140 (1919); Suchan v. Swope, 357 Pa. 16, 53 
A. 2d 116 (1947). 

5. Roberts v. Lebrain, 113 Cal. App. 2d 712, 
248 P. 2d 810 (1952); Hummel v. Cruikshank, 
280 App. Div. 47, 111 N.Y.S. 2d 122 (3d Dept. 
1952). 

6. Ray v. Robben, 225 Ark. 824, 285 S.W. 2d 


907 (1956); and see McDermott v. Reiter, 279 
Pa. 545, 548, 124 Atl. 187, 188-189 (1924); 23 
A.L.R. 2d 6, 39 (1952). 

7. Washington requires a legal description 
Martin v. Seigel, 35 Wash. 2d 223, 212 P. 2d 107, 
23 A.L.R. 2d 1 (1949); and see Maryland State 
Housing Co. v. Fish, 208 Md. 331, 118 A. 2d 491 
(1955) (double house); 23 A.L.R. 2d 6, 39 
(1952). 

8. Corona Unified School District of River- 
side County v. Vejar, 165 Cal. App. 2d 561, 332 
P. 2d 294 (1958); Suchan v. Swope, 357 Pa. 16, 
20, 53 A. 2d 116, 118 (1947); Friedman, §2, 
page 4 et seq. (1954) and Supplement; 37 C.J.S 
674; 91 C.J.S. 889, 49 Am. Jur. 134, 658. A 
defective description may be deemed cured 
where the vendee has been put in possession 
Keepers v. Yocum, 84 Kan. 554, 114 Pac. 1063 
(1911); 91 C.J.S. 892; Ann. Cas. 1912 A. 748. 
Contra: Roberts v. Lebrain, 113 Cal. App. 2d 
712, 248 P. 2d 810 (1952). 

9. 23 A.L.R. 2d 6 (1952). 
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of enforceability it is insufficient to 
issure the buyer he will obtain prop- 
srty of any particular size or dimen- 
sion. 

It might appear that a statement of 
the purchase price should create no 
difficulty. But a price of $12,000 “sub- 
ject to a mortgage of $5,000” has re- 
sulted in at least two lawsuits on 
whether the recited price was over and 
above the existing mortgage, i.e., 
whether the cost to the purchaser was 
$12,000 or $17,000.1° 

The majority of the binders which 
are unenforceable are probably defec- 
tive for failing to state the terms of 
payment. Frequently, these are not 
only not stated but not even deter- 
mined, They thus run into the rule 
that there can be no enforceable agree- 
ment if a material element has been 
left for future negotiations.!! A refer- 
ence to $85,000, payable “as per terms 
agreed” indicates the existence of terms 
orally agreed but unincorporated in 
the writing. This is fatal to a contention 
that the writing is a sufficient memo- 
satisfy the Statute of 
Frauds.!* Assume a proposed sale for 
$25,000, $5,000 of which is payable 
in cash and $20,000 by purchase 
money mortgage. If the $5,000 is pay- 
able in part on signing the contract 
and the balance on delivery of the 
deed, in amounts to be agreed, the 


randum_ to 


contract is too indefinite to be enforce- 
able. Nor is there any basis for infer- 
ring the missing terms.'* But the fail- 
ure to mention a down payment is not 
necessarily fatal to the contract. Felli 
v. Craft, 21 Misc. 24 883, 190 N.Y.S. 
2d 238 (Sup. Ct. 1959). There is no 
requirement that there be a down pay- 
If in this situation the cash 
payments were sufficiently specific the 
binder might, nevertheless, founder on 


ment. 


the purchase money mortgage. The 
fact that the contract does not provide 
for the usual terms of a mortgage in 
local use—such as a covenant to pay 
taxes or to supply insurance—is insufh- 
cient to make it unenforceable.'* New 
York has held that a purchase-money 
mortgage, provided for in a memo- 
randum of sale, without specification 
of its maturity, is payable on de- 
mand.!5 But this is the minority rule.1® 
And it is not applied in New York 
when the papers negative any inten- 
tion of a demand obligation.!* Agree- 
ments are fatally defective which leave 
for future determination the payment 
of interest and amortizations!* or the 
maturity of the mortgage.'® The same 
would, of course, apply where the 
amount of the mortgage has been left 
indefinite.2° There is some authority 
to the effect that a failure to specify 
interest and maturity is immaterial 
where a mortgage loan from a third 
person is contemplated.2! Other cases 
refuse to recognize a contract as com- 
plete where details of third-party fi- 
nancing remain open.*? 

If the essential recitals are present 
and the Statute of Frauds is complied 
with, it is immaterial that the contract 
or memo consists of several instru- 
ments construed together, an exchange 
of letters or telegrams or even a check 
with a proper notation thereon.** But 
there may be a question then if there 
is an offer and acceptance, or merely 
an unaccepted counteroffer. One illus- 
tration should be sufficient. Suppose 
the last paper reads: “I accept pro- 
vided title is marketable.” Buyer is 
entitled to a marketable title by impli- 
cation.24 Hence, no new condition has 
been injected and the acceptance is 
unconditional.25 But suppose the last 
paper reads: “I accept if title is satis- 
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factory.” This should be an uncondi- 
tional acceptance in those jurisdictions 
where “satisfactory title” is equated 
with marketable title, but not else- 
where.2® Where both parties have 
signed the same paper the basic ques- 
tion is: Did the parties agree on the 
essential terms of a contract? Where 
they signed different papers there is 
a second question: Did the parties 
agree on the same things? 

A binder may indicate that the par- 
ties contemplate entering into a formal 
contract. But this is not sufficient in 
itself to make unenforceable a binder 
which includes the essential recitals 
and complies with the Statute of 
Frauds.** A provision that the parties 
are not to be bound until a formal 
contract will be given effect.28 But in 
many cases it is most difficult to 
fathom the parties’ intentions. An ac- 
ceptance of an offer, subject to “de- 
taiis to be worked out”, has been held 
insufficient to negative the existence 
of a completed contract.?% 

The matters hereinabove considered 
rarely come up when the contract is 
prepared by a lawyer and patterned 
after the forms in local use. The con- 
tract may take the form of a bilateral 
agreement between seller and buyer. 
Sometimes an instrument with substan- 
tially the same provisions is in the 
form of an offer, which is signed and 
submitted by purchaser, a copy of 
which comes back with seller’s “ac- 
cepted”. Or it may be an “Agent’s 
Deposit Receipt” signed also by a 
broker to acknowledge receipt by him 
of a down payment.®® In some locali- 
ties it is customary for purchaser’s 
down payment to be made to a third 
party in escrow, whereas in others it 
is usually, but not always, made di- 
rectly to the seller. Variations in local 








10. Compare Didriksen v. Havens, 136 Conn. 
11, 68 A. 2d 163 (1949) with Williams v. Man- 
*hester Building Supply Co., 213 Ga. 99, 97 
S.E. 2d 129 (1957). For a similar reason a con- 
tract requiring purchaser to “assume”’ existing 
assessments was held ambiguous. Wright v. 
Lowe, 140 Cal. App. 2d 891, 296 P. 2d 34 (1956). 

11. 1 Williston, Contracts §45, page 131 (rev. 
-d. 1936). 

12. Roberts v. Adams, 164 Cal. App. 2d 312, 
330 P. 2d 900 (1958); Bisgeier v. Keller, 122 
Mise. 705, 203 N. Y. Supp. 627 affd. 214 App. 
Div. 758, 209 N. Y. Supp. 797 (4th Dept. 1925). 
The Bisgeier case was distinguished in Johnson 
. Edmunds, 197 Misc. 959, 99 N.Y.S. 2d 68 
(Sup. Ct. 1950) where the phrase “Price to be 
$16,800 as per terms agreed” was held sufficient, 
and deemed to refer to the price of the land in 
question. 

13. Ansorge v. Kane, 244 N. Y. 395, 155 N.E. 
683 (1927). 


14. Baker v. Dawson, 216 Md. 478, 492, 141 A. 





2d 157, 165 (1958); 60 A.L.R. 2d 251, 262 et seq. 
(1958) . 

15. Ansorge v. Kane, 244 N. Y. 395, 155 N.E. 
683 (1927). 

16. See Sweeting v. Campbell, 8 Ill. 2d %, 
132 N.E. 2d 253; 60 A.L.R. 2d 251, 268, 272 (1958). 

17. A provision for release of individual lots 
from the lien of a purchase money mortgage 
was held to negative any intention to make 
mortgage payable on demand. Israelson v. 
Bradley, 285 App. Div. 971, 139 N.Y.S. 2d 913 
(2d Dept. 1955). It was so held where the 
mortgage was to be payable in installments, 
but with no indication of their amount and 
duration. Monaco v. Levy, 209 N.¥.S. 2d 555 (2d 
Dept. 1961). 

18. Willmott v. Giarraputo, 5 N. Y. 2d 250, 
157 N.E. 2d 232 (1959); 60 A.L.R. 2d 251, 265 
(1958) . 

19. Sweeting v. Campbell, 8 Ill. 2d 54, 132 
N.E. 2d 523; 60 A.L.R. 2d 247 (1956). 

20. 60 A.L.R. 2d 251, 276-278 (1958). 
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21. Kenner v. Edwards Realty & Finance Co., 
204 Wis. 575, 236 N.W. 597 (1931). 

22. Cole v. Cutler, 96 Ga. App. 891, 102 S.E. 
2d 82 (1958); Smith v. Biddle, 188 Md. 315, 52 
A. 2d 473 (1947). 

23. Friedman, §2, page 3. 

24. Friedman, §21; 4 American Law oF 
Property §18.7 (1952); 92 C.J.S. 13. 

25. Friedman, §2, at note 2le; 1 Corbin, 
Contracts §86 (1950); 1 Williston, Cowrracts 
§78 (rev. ed. 1936). 

26. Friedman, §2 at notes 21f-21h. 

27. Friedman, §2 at note 10; 1 Corbin, Con- 
TRACTs §§30, 61 (1950); Contracts RESTATEMENT 
$26; 17 C.J.S. 391. 

28. Belbird Realty Corp. v. Wolfson, 221 App. 
Div. 67, 222 N. Y. Supp. 659, affd. 248 N. Y. 615, 
162 N.E. 547 (1928). 

29. Carver v. Britt, 241 N. C. 538, 85 S.E. 2d 
888 (1955). 

30. Nakatsukasa v. Wade, 128 Cal. App. 2d 
86, 274 P. 2d 918 (1954); Koepke Sayles & Co. 
v. Lustig, 155 Wash. 70, 283 Pac. 458 (1929). 
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law will, of course, require differences 
in the contract. What may be a lien in 
one place may not be in another. 
There may be local conveyance taxes.*! 
The risk of loss varies in considerable 
detail among the states.** Neverthe- 
less, there is sufficient similarity in 
the basic terms of a contract as one 
crosses state lines to permit considera- 
tion of the terms of a typical contract. 


Formal Contracts of Sale 

The typical contract begins with the 
name of the seller. Suppose seller’s 
wife has an interest in the property— 
possibly by way of dower or tenancy 
by the entirety—but does not sign the 
contract. The purchaser has no assur- 
ance of getting the property unless she 
does. But the purchaser generally may 
not repudiate the contract, because the 
wife may ratify the contract and exe- 
cute the deed with her husband at the 
time provided for its delivery. In 
effect, she has an option.** According- 
ly, the purchaser should learn if the 
wife has an interest and, if so, obtain 
her signature to the contract. 

If a down payment is made to the 
seller, the purchaser has a vendee’s 
lien for its amount, that is, if the seller 
owns the property.*4 If the recited 
seller is not the owner there is no 
basis for a vendee’s lien. It would be 
comforting in many cases to make the 
down payment in escrow—perhaps to 
the seller’s lawyer. But where this is 
not the custom any such proposal may 
run into substantial resistance. 

The next item is the purchaser’s 
name. It is common to take title to a 
home in the name of husband and 
wife. In most states a conveyance to 
“John Smith and Mary Smith, his 
wife”, creates a tenancy by the entire- 
ty, with the result that on the death 
of one spouse title passes immediately 
to the surviving spouse without delay 
—not even the delay that may be in- 
volved if the property were left out- 
right to the survivor under a will. In 
Connecticut there is no tenancy by the 
entirety, but the same result has long 
been accomplished there by a_ sur- 
vivorship deed. (See Stephenson, “Sur- 
vivorship Deeds Under the Statute”, 
34 Conn. B. J. 15 (1960) and author- 
ities there cited. The practice is pro- 
vided for by Conn. Gen. Stats. (1958) 


(Suppl.) §§47-14a to 47-14k which 
went into effect in 1959.) The estate 
planners tell us there is too much ten- 
ancy by the entirety—it puts estate 
planning into a straight jacket; a trust 
permits more and better maneuver- 
ing, and that once a tenancy by the 
entirety has been created it cannot be 
unravelled--as by conveying the en- 
tire interest to one spouse—without 
involving a question of gift tax. But 
they generally agree, nevertheless, that 
in the case of a home and moderate 
bank account a survivorship arrange- 
ment is desirable.*® 

Next in the typical contract is a 
blank for a description of the premises. 
The description determines whether 
the buyer will get the property he has 
in mind; and at this point his attorney 
can determine that if the buyer does 
get the property he wants, it will not 
be a matter of luck. This is not always 
easy to check, 

In most of New York County it is 
not difficult. The avenues run substan- 
tially north and south and the num- 
bered streets east and west, and Fifth 
Avenue divides the east and west sides. 
1 West 50th Street is at the northwest 
corner of 50th Street and Fifth Ave- 
nue; 1 East 50th Street is the opposite, 
or northeast, corner. A parcel of land 
beginning on the north side of Fifth 
Avenue, 50 feet east of the northeast 
corner of 50th Street and Fifth Ave- 
nue, running thence easterly along the 
northerly side of 50th Street 75 feet 
to a point, thence northerly, at right 
angles to 50th Street, a distance of 100 
feet to a point, etc., is simple to follow. 

If the property is described as “Lot 
No. 2 on the Map of Hollyhocks De- 
velopment, filed as Map No. 360 in 
- ”*, ask the seller for a copy of 
the map. If this is one of a group of 
houses in a new development, all of 
which will probably be mortgaged—if 
not, they will probably not be sold— 
there may be a survey of each lot in 
existence, with a legend “Lot No. 2 
on the Map of Hollyhocks,...” etc., 
which should make checking easy. 

Country descriptions offer the most 
difficulty, as for instance, one begin- 
ning “at the southeast corner of the 
land hereby described”, which then 
proceeds “northerly to the southeast 
corner of property conveyed to Jones 
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by deed recorded in Book 14, page 1, 


b ] 


thence westerly...” etc. The writer 
often encounters this type of descrip- 
tion in representing a client which 
acquires business sites in rural areas. 
In this situation the client supplies a 
plot plan which identifies the property 
and is attached to the contract as an 
exhibit. The contract refers to the 
premises as “the property shown on 
the attached plan...” The contract 
also provides that the buyer shall pro- 
cure a survey and that the seller will 
convey by a metes and bounds descrip- 
tion prepared from such survey. 

It is frequent for the description to 
be followed by a paragraph of two or 
three lines reading substantially: “Be 
ing the same premises conveyed to the 
Seller by deed recorded in Book 50, 





31. For local conveyance taxes, see Friedman 
§88, at note 64-64e; Sherman, Morrcace anp 
INVESTMENT Guipe 305 A et seq. (1960); and see 
MARTINDALE-Huspett Law Drrecrory, Volume 
on Law Digests, heading “Deeds’’ under the 
various states. 

32. See page 602, infra. 

33. 6 Corbin, Contracts §1259, page 24; Fried 
man §§7, 36, Supp. 

34. Elterman v. Hyman, 192 N. Y. 113, 8 
N.E. 937 (1908); 45 A.L.R. 352 (1926); 33 A.L.R 
2d 1384 (1954); 92 C.J.S. 574. 

35. For a good discussion, see Mann, Join 
Tenancies Today, 1956 Itt. L. Forum 48. 
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page 70”. If the purchaser has had 
trouble in following a description that 
is in front of him this trouble is not 
dissipated by incorporation by refer- 
ence of a second description about 
which he knows even less. This clause 
is useful for title examiners, where the 
grantor-grantee system of recordation 
is in use, in beginning their search. It 
may also be very helpful in avoiding 
the effect of an error or omission in 
a description.*® It has been frequent- 
ly held that the clause neither adds to 
nor extends a description.** But this 
clause has also been held to enlarge or 
diminish the property conveyed. The 
numerous cases in point cannot be rec- 
onciled. One in New York held that 
the fact that the prior deed conveyed 
only an undivided half interest cut 
down the later conveyance to a half 
interest.** It is the writer’s conclusion 
that unless the jurisdiction in question 
has clearly held that this clause is 
without effect, except to indicate the 
source of title, a purchaser should not 
agree to its inclusion without knowing 
the significance of the prior instru- 
ment. 


Sale Subject to 
Existing Mortgage 

The recital of the purchase price, for 
already mentioned, should 
avoid all ambiguity. The full purchase 
price should be expressed as well as 
the purchaser’s credits against this sum 
for the amount of his down payment, 
amount of any existing mortgage and 
of any purchase money mortgage to 
be delivered, and the cash balance pay- 
able on the delivery of the deed. 

If there is an existing mortgage, its 
amount should be a credit to the pur- 
chaser. If the full purchase price is 
$35,000, and an existing mortgage was 
given for $25,000, the seller is en- 
titled, apparently, to only $10,000 in 
cash. Suppose the seller claims the mort- 
gage has been reduced to $20,000 by 
payment and that he is, therefore, en- 
titled to $15,000 instead of $10,000. 
Purchaser should have satisfactory 
proof of this reduction. One of the 
contract forms used in the New York 


reasons 


City area for many years provides for 
such proof by requiring the seller to 
zive purchaser a certificate of the mort- 
gagee in recordable form, showing the 


mortgage principal, interest rate and 
maturity. The writer has never known 
this instrument to be delivered, be- 
cause mortgagees are unwilling to give 
it. Accordingly, it is unwise for a seller 
to leave this clause in the contract. 
Banks and other lending institutions 
will usually give a letter with these 
mortgage data, but may be kittenish 
about certifying their own records, as 
indicated by an occasional sentence in 
“This 


constitute an estoppel”, or “The fore- 


these letters: letter shall not 
going shall not bind this bank.” For 
these reasons some contracts provide 
that the mortgage data may be shown 
by a letter, bill or receipt from the 
mortgagee. If the mortgagee is a bank, 
this may be the best one can do. 
Purchaser should see a copy of any 
existing mortgage and read it from 
beginning to end. This is not enough. 
He should also see the mortgage bond 
or note. Suppose the interest rate is 
5 per cent in the mortgage and 544 per 
cent in the bond or note. This may 
happen whenever a typist fills in com- 
parable blanks with different figures. 
In case of a repugnancy, the bond or 
note prevails over the mortgage, even 
though of the two it is the mortgage 
which is on record. This is predicated 
on the theory that the obligation is the 
thing, and the mortgage merely col- 


lateral.®9 


But the bond and mortgage may not 
tell the whole story. A mortgage given 
to secure $25,000 may subsequently 
secure a larger debt, as where the 
mortgagee has made advances for real 
estate taxes or insurance premiums 
after the mortgagor’s failure to pay 
these items.4° An estoppel from the 
mortgagee is necessary. 


Purchase Money Mortgage 

If any part of the purchase price is 
payable in the form of a purchase 
money mortgage the contract should 
not only set forth the amount of the 
mortgage and its terms of payment but 
also the form of the mortgage to be 
used. The seller ordinarily sees to this 
in order to assure himself of a mort- 
gage which is readily and effectively 
enforceable. If the contract should 
provide 


The purchase money mortgage in- 
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struments shall be in form satisfactory 
to Seller and shall contain such cove- 
nants for the Seller’s protection as 
Seller’s attorneys shall specify, 


ask seller’s attorneys for his customary 
instruments. If these forms are satis- 
factory—which would be surprising— 
the contract should identify this form. 
The contract may refer to some form 
in general use in the community. At 
any rate it is important for buyer’s 
attorney to be familiar with the form 
of any mortgage papers so designated. 
If any provisions are to be added or 
deleted the contract should so state. A 
clause most frequently added is a right 
to prepay, because a mortgagee need 
not accept payment in advance of 
maturity. 

The importance of a right to prepay 
was highlighted by a case*! where the 
holder of a mortgage exacted a bonus 
of $2,000 as a condition of accepting 
prepayment of a mortgage of less than 
$15,000. The right to do this was up- 
held. 


If there is a prepayment right, it 
should be clear whether (a) the right 
is to prepay in whole or in part, or in 
multiples of, say, $1,000, (b) prior 
written notice of election to prepay 
must be given and (c) there is to be a 
prepayment charge. 


Most mortgages today require peri- 
odic amortizations. Suppose an owner 
has $1,000 and decides the best use of 
this money is to reduce his mortgage. 
Later, when a required amortization is 
due he is pinched for funds. May he 
take credit for the voluntary amortiza- 
tion he previously made? The little 
relevant authority indicates he may 
not.42 The parties may agree other- 
wise and, if so, the mortgage should 


be prepared accordingly. 





36. Roller v. Frankel, 9 App. Div. 2d 24, 189 
N.Y.S. 2d 444 (3d Dept. 1959); Friedman, §87, 
page 261, note 51. 

37. Dixie Pine Products Co. v. Switzer, 111 
So. 2d 518 (La. App. 1959); Hathorn v. Hinds, 
69 Me. 326, 329-330 (1879); Friedman, §87, page 
262, note 52. 

38. Pillmore v. Walsworth, 166 App. Div. 557, 
152 N. Y. Supp. 344, affd. 232 N. Y. 591, 134 
N.E. 584 (1922); and see generally Friedman, 
§87, pages 261-264. 

39. Adler v. Berkowitz, 254 N. Y. 433, 173 
N.E. 574, 31 Cox. L. Rev. 328 (1930); Friedman, 
§77, page 226; 36 Am. Jur. 748; 10 C.J.S. 485. 

40. See Friedman, §78, page 234, §80. 

41. Feldman v. Kings Highway Sav. Bank, 
278 App. Div. 589, 102 N.¥.S. 2d 306, affd. 303 
N.Y. 675, 102 N.E. 2d 835 (1951). See also 130 
A.L.R. 73 (1941); 75 A.L.R. 2d 1265 (1961). 

42. 48 A.L.A. 273 (1927). 
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Encumbrances on Title 

The contract will provide: 

“Said premises are sold and are con- 
veyed “subject to:” after which is in- 
serted a list of title exceptions. There 
is a good reason for this. A purchaser 
is entitled to a marketable title. This 
need not be stated in the contract. It 
is implied by law.4* A few of the 
matters which make titles unmarket- 
able are: mortgages and other encum- 
brances, restrictive covenants and 
leases. If the premises are affected by, 
say, an easement, title is unmarketable 
and the purchaser may reject title un- 
less he consents to take subject to this 
easement.4* If he does so consent he 
is no longer entitled to a marketable 
title as that term is defined in the 
books, but to a marketable title as so 
qualified. It might be well to call this 
a “contract title”, but there is no such 
simple term in use. Instead, “market- 
able title” is used to indicate both 
marketable title in the abstract and, 
with some resulting confusion, the title 
to which buyer is entitled under a 
particular contract. At any rate, if the 
seller would have a contract which he 
may enforce he must make the sale 
subject to whatever would otherwise 
make title unmarketable. 

Sometimes the contract reads: “Sub- 
ject to an easement recorded in Book 
40, page 10.” In this case ask the 
seller’s lawyer for a copy of the instru- 
ment in question. Perhaps he does not 
have it and does not know what it is 
about—he found a reference to it 
somewhere and knows it should be ex- 
cepted. The purchaser’s lawyer would 
be reckless in taking this pig-in-a-poke. 
There is some tendency to avoid this 
situation, and provide in the contract: 


Subject to covenants and restrictions 
of record provided same are not vio- 
lated by the existing improvements 
and the use thereof. 


This may work as a sort of makeshift 
in case of a house bought for residen- 
tial purposes but not even then if a 
non-residential use is ever apt to be- 
come important—even such incidental 
use as that of a doctor, hairdresser, 
etc. This clause cannot be accepted if 
a business use is contemplated. It gives 
no assurance that the house may ever 
be replaced with a different kind of 


building without violating a restriction 
of record. Furthermore, the clause 
may embrace more than one might 
suspect as in a case within the writer’s 
experience where a restriction on rec- 
ord forbade a sale of the property to 
any person who would not be admitted 
to membership in a specified club. 


Benefit Assessments 

The possibility of an ordinary assess- 
ment against the property requires no 
mention in the contract. The assess- 
ment is an encumbrance,*® the dis- 
charge of which is the seller’s obliga- 
tion. But the possibility of a benefit 
assessment, payable in installments 
over a period of years, perhaps ten or 
more, does merit special attention. It 
is not always certain when the install- 
ments become liens.4® One contract 
form in use in New York disposes of 
the matter in the buyer’s favor by pro- 
viding that if the first installment is a 
lien, or has been paid, the entire assess- 
ment becomes the seller’s responsibil- 
ity. A seller’s contract, on the other 
hand, provides that the seller shall be 
responsible for only such installments 
as shall have become due and payable 
on the date provided for the delivery 
of the deed. 

A careful buyer may not only in- 
spect the house before buying but also 
look to see if streets have been com- 
pleted, sidewalks laid, sewers installed, 
etc. Perhaps he may find all these in- 
stalled. But that is not the entire story 
—even if the tax search shows no un- 
paid assessment against the property 
for these improvements. The assess- 
ment may come a year or so later. 
This improvement 
and assessment is not unusual. If there 


interval between 
had been no assessment at the time of 
the conveyance, the seller is not respon- 
sible, absent an agreement on this 
point,** and neither is the purchaser’s 
title insurance company.*® If the as- 
sessment comes later, the purchaser 
may embarrass his lawyer by asking 
if the big purchase price for the prop- 
erty did not include sidewalks and 
sewers. This is something a buyer’s 
lawyer must have in mind in all cases, 
particularly in a newly developed 
neighborhood. 
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The Deed—W arranties? 

The contract may specify the form 
of deed to be delivered. Absent such 
specifications, some states entitle the 
buyer to a warranty deed while others 
do not.49 In the New York metro- 
politan area many sellers’ attorneys 
disapprove any warranties, even a cove- 
nant against grantor’s acts. There, 
buyers have their titles examined and 
insured by a company in the insurance 
business and which is compensated 
therefor. If a title defect should turn 
up—i.e., if the title company has 
slipped up—the title company will be 
liable to its insured. But if the seller’s 
deed includes a warranty, the title 
company will be entitled to recover 
over against the grantor—or his estate 
—under the doctrine of subrogation.*® 
In other words, the grantor will re- 
insure an insurance company. There 
seems to be no excuse for this. In 
some areas the custom of giving war- 
ranty deeds is so ingrained that an 
effort to give less will encounter sub- 
stantial resistance. Furthermore, in 
some states a grantee under a quit- 
claim deed is not an innocent pur- 
chaser for value, so that something 
more than a quitclaim is essential for 
the purchaser.*! 


Fixtures—Personal 
Property 

A conveyance of real property in- 
cludes its fixtures, though not specially 
mentioned. Personal property is not 
included, and if the buyer expects any 
personal property, this should be men- 
tioned in the contract.5* There are 
variations in local law as to what is a 
fixture. In apparently most states gas 
ranges and refrigerators are treated as 
fixtures and, therefore, are included in 
a conveyance without express provi- 


43. Friedman, §21; 4 Williston, Contracts 
§923 (rev. ed. 1936); 92 C.J.S. 13. 

44. See, generally, Friedman, Ch. 4. 

45. Barrett v. Carney, 337 Mass. 466, 150 N.E. 
2d 276 (1958); Friedman, §31. 

46. See, generally, Friedman, §31; 59 A.L.R. 
2d 1044 (1958). 

47. See Mandracchia v. McKee, 167 N.Y.S. 2d 
678, opin. on rearg. 8 Misc. 2d 965, 171 N.Y-S. 
2d 602 (Sup. Ct. 1957). 

48. Metropolitan Life Ins. Co. v. Union Trust 
Co. of Rochester, 283 N. Y. 33, 27 N.E. 2d 225 
(1940); 128 A.L.R. 373 (1940). 

49. Friedman, §33, pages 251-252. 

50. Friedman, §18 (Suppl.); 9 Appleman, 
INSURANCE Law AND Practice §§4052, 5218 (1943); 
29 Am. Jur. 1000; 46 C.J.S. 155. 

51. Friedman, §83, pages 248-249; 1 Patton, 
Trries §16 (2d ed. 1957; 92 C.J.S. 221. 

52. Silberg v. Kramer, 68 N.E. 2d 835, 839-840 
(Mun. Ct. 1946). 
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sion therefor.°* But in New York they 
are held to be personal property.°* A 
good check-list is useful to a buyer. 
Among the articles he should consider 
are ranges, refrigerators, bathroom 
and kitchen cabinets, mirrors, venetian 
blinds, shades, screens, awnings, storm 
doors and windows, window boxes, air 
conditioning units, garden tools, car- 
pets, furniture, furnishings and vari- 
ous articles attached to or used in con- 
nection with the premises. 


Defective Titlehe— 
Seller’s Liability 

A typical clause is to the effect that 
if seller shall be unable to convey title 
in accordance with the contract, his 
sole liability will be to return any pay- 
ments made on account of the pur- 
chase price and reimburse purchaser 
for his title examination and survey; 
and thereupon the contract will be 
terminated. In case of defective title, 
then, the seller is not to be liable for 
damages or for purchaser’s loss of 
bargain. Neither may seller be com- 
pelled to convey such title as he has 
and allow substantial 


abatement in price because of the de- 


purchaser a 


fect. Even without this provision a 
seller who acts in good faith is not 
liable for damages because of a defec- 
tive title.°® Despite its literal wording 
this clause does not end a contract 
automatically; it merely gives pur- 
chaser an election. The purchaser may, 
nevertheless, waive the defect and re- 
quire the seller to convey, but without 
reduction in price.*® This is consistent 
with the general rule that a party for 
whose benefit a condition exists may 
waive the condition and enforce the 
contract.°* Massachusetts is apparent- 
Per- 
haps it would be better draftsmanship 
to provide expressly that the purchaser 
may waive the defect and enforce the 
contract otherwise, but without abate- 
ment, 


ly alone in holding otherwise.** 


In at least one case it has been 
held that a seller is not “unable” to 
convey, under this clause, when a little 
effort and expense will cure the title, 
and that it is seller’s obligation to go 
to such trouble and expense.”” 


Caveat Emptor 
The rule of caveat emptor should be 
considered, because in the ordinary 


sale of realty this doctrine not only 
applies, it flourishes. (See generally 
Seavy, “Caveat Emptor as of 1960,” 
38 Tex. L. Rev. 438, 445 (1960).) If 
a purchaser signs a contract and then 
learns that the cellar collects water,®° 
the roof leaks or the place is infested 
with termites,®! it is the purchaser’s 
hard luck. If the sewer connection is 
through adjoining property—and the 
adjoining owner cuts the connection®* 
—or if the heater proves defective,®* 
the same is true. If the seller misrepre- 
sents, that is another story. But if the 
seller will only keep his mouth shut, 
almost anything goes. 

Purchasers have occasionally sought 
to overcome the difficulties of caveat 
emptor by claiming the physical ap- 
pearance of the property was a mis- 
representation. In a Pennsylvania case 
a purchaser looked at a new house and 
noticed the ample driveway. He signed 
a contract to purchase without know- 
ing the driveway had been so widened 
that for a distance of 50-60 feet it en- 
croached 514-6 feet on a neighboring 
lot. In an action to recover the down 
payment, judgment was given the de- 
fendant-seller. The court refused to 
hold that the physical condition of the 
property was a material misrepresenta- 
tion.64 Other cases are directly con- 
tra.°5 It is a situation which is almost 
certain to breed litigation. 

When the purchase is of a house to 
be built or in course of construction, 
the rule of caveat emptor does not nec- 
essarily apply. There is some authority 
which regards this situation as, in part, 
a building contract and, accordingly, 
implies a warranty of fitness.°° There 
is also authority to the effect that a 
contract to 


build and sell a house 


similar to a model house implies a 


53. Kratovil, Fixtures and the Real Estate 
Mortgagee, 97 U. Pa. L. Rev. 180, 184 (1948). 

54. Madfes v. Beverly Development Co., 251 
N. Y. 12, 166 N.E. 787 (1929). 

55. Friedman, §3, page 11. 

56. Kubicek v. Way, 102 So. 2d 173 (Fla. 
1958): Otto v. Young, 227 Mo. 193, 127 S.W. 9 
(1907), 10 L.R.A. (N.S.) 117, 121. 

57. 3 Corbin, Contracts §761 (1951). 

58. Barrett v. Carney, 337 Mass. 466, 150 N.E. 
2d 276 (1958). 

59. Mokar Properties Corp. v. Hall, 6 App. 
Div. 2d 536, 179 N.Y.S. 2d 814 (1st Dept. 1958). 

60. Berger v. Burkoff, 200 Md. 561, 92 A. 2d 
376 (1952). 

61. Fegeas v. Sherrill, 218 Md. 477, 147 A. 2d 
223 (1958) (and cases collected). 

62. See Potter v. Hill, 43 N. J. Super. 361, 128 
A. 2d 705 (1957); Green v. Collins, 86 N. Y. 246 
(1881); Perine v. Mardine Realty Co., 5 App. 
Div. 2d 685, 168 N.Y.S. 2d 646, affd. 6 N. Y. 2d 
920, 161 N.E. 2d 210 (1959). 

63. See Evens v. Young, 196 Tenn. 118, 264 


June, 1961 


Buying a Home 


warranty of good condition.*? An Eng- 
lish court explained: one who buys a 
used house may not necessarily need 
it as a dwelling, or may consciously 
buy a building in need of repair. But 
when a house is bought new or in 
course of construction there is no mis- 
taking the object. The essence of the 
transaction is that the house will be 
fit for occupation and a warranty of 
fitness for this is implied. Miller v. 
Cannon Hill Estates Ltd., 1931 2 K. 
B. 113, 120-121, noted in Hall, “ ‘Ca- 
veat Emptor’ and Buying a House,” 


26 Solicitor 305 (December, 1959). 


Streets 

Reference has already been made to 
the possibility of an assessment against 
the property, based on the installation 
of streets, sidewalks or other improve- 
ments. If these have not been installed, 
we have a preliminary question—how 
do we know they will be installed? It 
is possible that the municipality has 
required the developer to give a bond 
to secure their installation and to se- 
cure their payment as well. Sometimes, 
government insured mortgage loans 
require a builder to do this and, in 
addition, require approval by gov- 
ernment inspectors before mortgage 
money will be available. This may ex- 
ert more pressure on a builder than 
a purchaser can. 

Even so there may be some sur- 
prises for the purchaser. If the grade 
is set after a house has been finished, 
and at a lower level than that contem- 
plated by the builder, the house may 
look as if it had been built on stilts.* 
In one case a short driveway was so 
steep that getting a car in and out of 
the garage became an engineering feat. 





S.W. 2d 577 (1954). 

64. Woldow v. Dever, 374 Pa. 370, 97 A. 2d 
777 (1953). 

65. Dugan v. Bosco, 108 A. 2d 586 (Del. 
1954); O’Shea v. Morris, 112 Neb. 102, 198 N.W. 
866 (1924). Cf. C. H. Boehmer Sales Agency v. 
Russo, 99 So. 2d 475 (La. App.), noted in 19 
La. L. Rev. 196 (1958). 

66. Vanderschrier v. Aaron, 103 Oh. App. 340, 
140 N.E. 2d 819 (1957); Hoye v. Century Build- 
ers, Inc., 152 Wash. 776, 329 P. 2d 478 (and 
cases collected), noted in 34 Wasn. L. Rev. 171 
(1959); Selker, Right of Purchaser in Sale of 
Defective House, 4 West. Reserve L. Rev. 357 
(1953). The same rule applies in England Miller 
v. Cannon Hill Estates Ltd. {1931] 2 K. B. 113, 
121, noted in Hall, ‘Caveat Emptor’ and Buying 
a House, 26 Soxicrror 305 (December, 1959) . 

67. Wheaton Park, Inc. v. Lombardi, 149 A. 
2d 422 (Mun. App. D.C. 1959). 

68. Cf. Sperling v. Title Guarantee & Trust 
Co., 227 App. Div. 5, 236 N. Y. Supp. 553, affd. 
252 N. Y. 613, 170 N.E. 163 (1930). 
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Risk of Loss 

The premises may be damaged or 
destroyed between the date of the con- 
tract and the time provided for de- 
livery of the deed. The contract some- 
times provides how this shall affect "he 
rights of seller an(l buyer. Absent an 
agreement on this several rules are 
applicable. 

1. Majority Rule. Under the major- 
ity rule the risk of loss passes to the 
purchaser as soon as the contract is 
signed. It is immaterial whether buy- 
er or seller is in possession.®” Pur- 
chaser is liable for the full purchase 
price without abatement for the injury. 
Most states following this rule give the 
purchaser the benefit of seller’s insur- 
ance.’® This is not a full quid pro quo 
for the risk of loss, because it not only 
burdens the purchaser with settling the 
seller’s insurance but also exposes him 
to the risk of inadequacy of its amount 
and defenses to 
which the insurer may have against 
the seller. A minority within the major- 


possible payment 


ity states deny the purchaser the bene- 
fit of seller's insurance.‘' In these 
states the purchaser should be covered 
by his own insurance as soon as the 
contract is signed. 

2. Minority Rule. Under the minor- 
ity rule the risk of loss is with the 
seller.*? The consequences of this are 
not the same in all states. In perhaps 
most of these states the purchaser is 
entitled to specific performance by 
seller, with an abatement in the pur- 
chase price commensurate with the 
damage. In Massachusetts substantial 
destruction releases both parties from 
the contract except for purchaser’s 
right to recover any advance on the 
purchase price.** New Hampshire is 
virtually the same. There, the effect of 
the risk being on the seller apparently 
gives him the option to repair the 
damage and enforce the contract, or 
to treat the contract at an end.‘4 In 
Connecticut the purchaser has recov- 
ered his down payment, but whether 
he could compel specific performance 
with an abatement seems not to have 
been decided.*® 

3. Uniform Purchaser and Vendor 
Risk Act. The Uniform Act is now in 
effect in eight states.‘® The act makes 
possession pivotal. If seller is in pos- 
session, a material injury bars him 
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from enforcement of the contract and 
purchaser may recover any payment 
on the purchase price. Presumably 
this does not bar purchaser from en- 
forcing specific performance with an 
abatement. As th: act was enacted in 
New York, after immaterial injury 
neither party is barred from enforcing 
the contract but the purchaser is en- 
titled to an abatement in price.** If 
purchaser is in possession the risk is 
on him. What is “material” or “im- 
material” may vary with the circum- 
stances. The act leaves other questions 
unresolved.*® It provides that it is 
applicable only where the parties fail 
to stipulate otherwise. 

Many people are dissatisfied with 
both the case law and Uniform Act. 
There is nothing to prevent them from 
agreeing which party shall bear the 
risk.“® A short clause, which has been 
in frequent use for this purpose, reads: 


The risk of loss or damage to said 
premises by fire until the delivery of 
the deed is assumed by the Seller. 


By restricting itself to fire this stipula- 
tion fails to cover any other form of 
injury, the risk of 
when imposed on either party, has 


whereas loss, 
been held to include injury from wind- 
storm, vandalism, boiler destruction, 
hurricane, erosion, subsidence and col- 
Further- 
more, as mentioned in paragraph 2 


lapse of a retaining wall.®! 


above, this might, on the one hand, 
merely entitle purchaser to return of 
his down payment or, on the other, 
expose seller to the possibility of a 


substantial abatement. Accordingly, 


current stipulations are apt to be more 
precise. They may take many different 


69. Friedman, §52, page 135; 4 Williston, 
Contracts (rev. ed. 1936) §929 et seq.; 27 A.L.R. 
2d 444 (1935); 55 Am. Jur. 817-822, 993. 

70. Friedman, §52, page 135; 3 Corbin, Con- 
Tracts (1951) §670; 64 A.L.R. 2d 1402, 1406 
(1959) . 

71. Brownell v. Board of Education, 239 N. Y. 
369, 146 N.E. 630, 37 A.L.R. 1319 (1925), noted 
in 25 Cor. L. Rev. 447; 28 Cor. L. Rev. 202, 205 
(1928); 64 A.L.R. 2d 1402, 1404 (1959). New 
York’s adoption of the Uniform Vendor and 
Purchaser Risk Act did not change its rule re- 
specting the applicetion of insurance moneys. 
Compare Raplee v. Piper, 2 App. Div. 2d 732, 
152 N.Y.S. 2d 799 affd. 3 N. Y. 2d 179, 143 N.E. 
2d 919, 64 A.L.R. 2d 1397 (1957), criticized in 
33 N. ¥. U. L. Rev. 95 (1957), with Burack v. 
Tollig, 6 Misc. 2d 450, 160 N.Y.S. 2d 1008 (Sup. 
Ct. 1957). 

72. Friedman, §52, page 136; Simpson, Legis- 
lative Changes in the Law of Equitable Conver- 
sion by Contract, 44 Yaue L. J. 754, 756 (1935). 

73. Hawkes v. Kehoe, 193 Mass. 419, 79 N.E. 
766, 10 L.R.A. (N.S.) 125 (1907). 

74. Lampesis v. The Travelers Insurance Com- 
pany, 101 N. H. 323, 143 A. 2d 104 (1958). 

75. Anderson v. Yaworski, 120 Conn. 390, 181 


forms. The following are résumés of a 
few which might be used in connection 
with the sale of a house: 


A. In case of injury, seller has the 
option to restore. If seller fails to re- 
store purchaser may: (1) terminate 
the contract; or (2) accept a deed, 
without abatement, but with seller's 
rights to insurance. 

B. (1) If the injury is less than 10 
per cent of the purchase price pur- 
chaser shall complete the contract; 
and (2) if the injury is greater than 
10 per cent purchaser has the option 
of completing or terminating the con- 
tract. If in either case the contract is 
completed purchaser is entitled to 
an abatement commensurate with the 
damage. 

C. (1) If the injury does not exceed 
a stated amount purchaser shall accept 
the premises as damaged, with seller's 
right to insurance; and (2) if the in- 
jury exceeds the sum mentioned pur- 
chaser has the option cf either com- 
pleting the contract, an! receiving 
seller’s right to insurance, or termi- 
nating the contract. 


All these stipulations provide that if 
the contract is terminated by reason 
of the injury seller will repay pur- 
chaser the amount of any advance on 
the purchase price. None of these 
stipulations, for reasons already men- 
tioned, are apt to be entirely satisfac- 
tory to both parties. 

Risk of loss, as mentioned above, 
has involved injury which is sudden 
and more or less violent and, fortu- 
nately, of comparatively infrequent 
occurrence. Other injury is possible. 
All property necessarily deteriorates in 
of the 
is usu- 
imper- 
and of 


the interval between the date 
contract and the closing. This 
ally the gradual and virtually 
ceptible effect of ordinary use 


~ Atl. 205, 101 A.L.R. 1232 (1935). 


76. California, Hawaii, Michigan, New York, 
North Carolina, Oregon, South Dakota, Wiscon- 
sin. 

77. N. Y. Real Prop. L. §240-a. 

78. See Friedman, §50, pages 133-134; Lacy, 
The Uniform Vendor and Purchaser Risk Act 
and the Need for a Law-Revision Commission 
in Oregon, 36 Ore. L. Rev. 106 (1957). 

79. Coolidge & Sickler, Inc. v. Regn, 7 N. J. 93. 
80 A. 2d 554, 27 A.L.R. 2d 437 (1951); Brownell 
v. Board of Education, 239 N. Y. 369, 374, 146 
N.E. 630, 632, 37 A.L.R. 1319 (1925). 

80. Pellegrino v. Giuliani, 118 Misc. 331, 193 
N. Y. Supp. 258 (Sup. Ct. 1922); 92 C.J.S. 177, 
note 95. 

81. Farrell v. Federal Land Bank of Wichita, 
175 Kan. 786, 267 P. 2d 497 (1954); Libman v 
Levenson, 236 Mass. 221, 128 N.E. 13, 22 A.L.R. 
560 (1920); Coolidge & Sickler, Inc. v. Regn, 
7 N. J. 93, 60 A. 2d 554, 27 A.L.R. 2d 437 (1951); 
Gallichio v. Jarzla, 18 N. J. Super. 206, 86 A. 2d 
820 (1952); New York Medical College v. 15-21 
East 1ith St. Corp., 90 N.Y.S. 2d 591 (1949); 
Pellegrino v. Giuliani, 118 Misc. 331, 193 N. Y. 
Supp. 258 (1922); Teply v. Sumerlin, 46 Wash. 
504, 282 P. 2d 827 (1955). 
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exposure to the weather. This risk is 
on the buyer.S? In most cases the 
interval is brief and the deterioration 
of no practical importance. In an 
early New York case the interval was 


four years, during which time the 
premises had allegedly become serious- 
ly dilapidated because of the seller's 
failure to repair. It was there held that 
the seller was under no duty to re- 
pair,s® but the weight of the little 
relevant authority is said to be con- 
tra.84 New York has held that dam- 
age due to seller’s mismanagement and 


neglect is to be borne by seller.*° 


Contract Conditioned on 
Purchaser’s Obtaining 
Mortgage 

Contracts of sale are frequently 
made contingent upon the purchaser’s 
obtaining a mortgage loan from some 
lending institution. Sellers agree to this 
only because frequently there is no 
other way to effect a sale. They often 
complain that this gives the purchaser 
an option on the property. It is no 
option if the purchaser is under an 
affirmative obligation to take specific 
steps in an effort to obtain a mortgage 
of specified terms. 

Frequently, the clauses used for this 
purpose are poorly phrased and leave 
in doubt the rights and obligations of 
the parties. There is a little authority 
to the effect that a condition of this 
kind leaves performance optional with 
the buyer and that this deprives the 
contract of mutuality and enforceabil- 
ity.86 And it has been, held that a 
contract “subject to” the purchaser's 
obtaining a mortgage imposes no ob- 
ligation on the purchaser to act.** A 
contract giving a purchaser the right 
to recover his down payment if he 
“shall be unable to obtain approval” 
of a loan has been held to imply an af- 
firmative obligation to seek the loan.** 
A contract “subject to necessary finan- 
cing” has been held to permit the 
buyer alone to determine what is 
“necessary”, subject only to good faith 
on his part.5® But in another case a 
buyer was held to have made the deter- 
mination when he applied, successful- 
ly, for a £3,000 loan. He had assumed 
that this, plus the sale of some securi- 
sufficient. But this 


ties, would be 


proved wrong because of a drop in the 








value of the securities. His inability 
to complete the sale was held to be 


90 If a buyer is under an 


his fault. 
affirmative duty to seek a loan, his 
failure to carry out his obligation may 
result in the forfeiture of his down 
for dam- 


payment”! or a_ liability 


ages.”2 He cannot be expected to ap- 
ply to every available lending institu- 
tion. But being turned down by two 


banks held 


loan was found to be available from a 


was insufhicient where a 
mortgage company.”* This situation is 
obviously not satisfactory to the pur- 
chaser. It is no more satisfactory to 
an owner-seller who must withdraw his 
property from the market for perhaps 
a month or two while this is going on, 
not knowing if the sale will go through 
and paying taxes and other carrying 
charges in the interim. Perhaps the 
buyer should pay some of these charges 
but this is not often done. 

There is little point in either party’s 
signing this kind of contract unless 
there is reasonable assurance that the 
purchaser can qualify for the neces- 
sary loan. The contract should specify 
the terms of the loan the purchaser is 
expected to accept, the precise steps the 
purchaser is expected to take in seek- 
ing this loan and the time within which 
this is to be done. The purchaser 
should agree to make these efforts. 
Finally, the contract should express the 
purchaser’s right to recover the down 
payment in case of failure to obtain 
the loan. 


Purchase of House in 
Course of Construction 

One who buys a house in the course 
of construction or to be built in a 
development is apt to be offered a 


“standard” 
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Prob- 


ably typical is a form marked “Con- 


form of contract. 


tract for Sale of New Houses, Ap- 
proved by N. J. Home Builders’ Asso- 
ciation and Accepted by the V.A. for 
N. J.” Its provisions include, in sub- 


stance, the following: 


The house will be completed sub- 
stantially similar to a sample house, 
the sample house being identified. 
But, subject to the approval of the 
F.H.A. or V.A. the builder may make 
substitution of material whenever the 
builder shall find it necessary or ex- 
pedient and may make changes in con- 
struction that seller may find neces- 
sary. 

The contract is conditioned on the 
ability of the seller to complete con- 
struction at current prices of material 
and labor. Otherwise, seller may re- 
turn the down payment and call the 
deal off. 

If completion of construction is de- 
layed because of inclement weather, 
strikes, etc., the seller’s time to per- 
form is extended for a period com- 
mensurate with such delay. This makes 
it difficult for a buyer to plan on 
moving or to enroll his children in 
school. Any such provision should pro- 
vide for an ultimate cut-off date, after 
which the buyer may cancel and en- 
title himself to reimbursement of any 
payments made. 

If seller’s title is unmarketable or 
if seller cannot complete construction, 
seller shall return buyer’s down pay- 
ment plus buyer’s expense for title 
insurance, and seller is released. 

If buyer defaults, the down payment 
may be retained by seller, either on 
account of the purchase price or as 
compensation for seller’s expenses, 
whereupon the contract becomes void 
and all copies are to be returned to 
the seller for cancellation. 


In another contract the writer found a 
clause which contemplates the possible 
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Buying a Home 


enactment of an ordinance forbidding 
“look alike” houses, and which gave 
the builder carte blanche to change the 
facade of the building. Another para- 
graph in this contract permits the 
builder to assign the contract to a 
third person and provides that the 
builder is released from his obligations 
under the contract on their being as- 
sumed by the assignee. This paragraph 
permits the builder, in effect, to erase 
his signature from the contract, and 
if the assignment is made to a dummy, 
there will be no responsible party to 
whom the purchaser may look. 


The purchaser who finds these provi- 
sions objectionable is apt to learn that 
a “standard” contract is a contract of 
adhesion and changes therein difficult 
to obtain. This is not invariably true, 
however. The writer’s firm had occa- 
sion recently to pass on another build- 
er’s form of contract. This contract did 
not refer to a model house but, in- 
stead, had attached two pages of build- 
ing specifications. This is a more pro- 
fessional way of handling the matter— 
or would be if some of us were quali- 
fied to pass on building specifications. 

A few comments on this contract 


might be helpful: 


One paragraph forbids the buyer 
from offering to sell the premises to 
a third person for three years without 
offering them back to the seller at the 
original purchase price. This clause 
was stricken from the contract. It 
could be used to bar minority groups 
from an area. Its existence would tend 
to discourage the purchaser from mak- 
ing any substantial improvements dur- 
ing the three-year period. 

Here, too, seller is authorized to 
make changes in materials or construc- 
tion; and, also, in case of delays, 
scarcity of materials, etc., to call the 
deal off. This was also stricken from 


this contract. 


In order to make this contract more 
attractive, the seller had attached a 
mimeographed rider with the follow- 
ing provisions: 


Seller guarantees the plumbing and 
heating system against defects in work- 
manship and materials for one year 
and that the heating system would 
have a capacity to heat the house at 
70° in zero weather. 

Also, seller guarantees the basement 
walls and roof shall be free from leak- 
age, due to faulty construction, for one 
year. In this contract “due to faulty 
construction” was deleted, so as to 
make the guarantee absolute. It is 
possible that even if work and materi- 
als are good, the cellar will leak if 
the soil—clay, for instance,—prevents 
the water from running off. 

Next, seller represents the street will 
be paved, and sewers, curbs and public 
utilities installed—all without charge 
or assessment to the purchaser. 


To the purchaser it seemed that this 
clause could be improved, and seller 
made no objection to the addition of 
the following: 


Seller guarantees that the premises 
shall not be subject to any assessment 
by the City or any other governmental 
subdivision by reason of any improve- 
ments, such as streets, sewers, curbs 
or drains which shall have been in- 
stalled at the premises or the streets 
abutting the same at the time of the 
delivery of the deed hereunder. 


In addition, seller agreed to the inclu- 
sion of this final paragraph: 


Seller, represents that it has dedi- 
cated the streets abutting the premises 
to the City and that the City has ac- 
cepted such dedication, subject to the 
completion of streets, sewers, drains 
and curbs, and, further, the seller has 
given and the City has accepted a bond 
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to secure the completion of said work. 


If a new building requires a certificate 
of occupancy or an approval by fire 
underwriters of electrical installation, 
or if it is customary to obtain similar 
certificates with respect to plumbing 
and the like, the contract should pro- 
vide that the seller will deliver these 
at the closing. 

In case of a new building, guaran- 
tees by the subcontractors are custom- 
ary. There is usually a roof guaranty 
and a guaranty of the plumbing and 
heating equipment, electrical installa- 
tion and perhaps others. The contract 
should provide that the seller will 
transfer and deliver these to the pur- 
chaser at the closing. 

If, as is likely, the builder is fi- 
nanced by a building loan mortgage, 
its lien, as well as potential liens for 
unpaid labor and material, will be 
paramount to any down payment of 
the purchaser. In case of trouble the 
down payment will probably be wiped 
out. This may be avoided only if the 
down payment is made in escrow. But 
inasmuch as down payments are fre- 
quently used to pay builders’ current 
bills few builders are apt to agree to 
an escrow. 

The purchaser of a moderately priced 
house assumes risks with respect to 
construction which his lawyer can 
cover only imperfectly. The defects in 
a house may be present at its birth, 
but, like a young man’s moustache, do 
not appear until later. Guarantees and 
the like are but paper and there is a 
limit to the strength of paper where 
its only legal use is to bring a succes- 
sion of minor lawsuits. When all is 
said and done the buyer’s best protec- 
tion is the competence and integrity of 
the builder. 
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A Case of Whisky 


by Hobart F. Atkins 


On THE SEVENTEENTH of Febru- 
ary, 1864, the citizens of the City of 
Clarksville, Tennessee, held a public 
meeting in the Mayor’s office. The 
meeting had been called to concert 
measures for the protection of the 
people of Clarksville in anticipation 
of an invasion by the federal army. 
Fort Donelson, the military key to 
Clarksville, had on the 
day preceding. The City of Clarksville 
was about thirty miles from the fort, 
and the occupation of the city seemed 
imminent, Clarksville merchants had 
a large quantity of whisky and other 
spirituous liquors in the city, which it 
was feared would imperil the lives and 
property of the inhabitants if they 
should fall into the hands of the fed- 
eral soldiery, then flushed with victory 


surrendered 


and inflamed with the passions of civil 
war. After much discussion, a resolu- 
tion was adopted by which the citizens 
the 
liquors as a measure of safety. The 
resolution 


resolved to destroy spirituous 
recommended to the com- 
mon council of the city and to the 
authorities of Montgomery County that 
they levy a special tax to raise a fund 
for the reimbursement of those whose 
property was to be destroyed. A num- 
ber of persons were appointed to ad- 
vise the owners of the resolution and 
to invoke their acquiescence. One of 
the merchants, A. B. Harrison, had a 
large quantity of whisky, brandy and 
wine stored in the city. When the citi- 
zens’ representative called on him he 


The case that Mr. Atkins writes about contains a large quantity of 
bourbon and other spirituous liquors destroyed by the citizens of a 


Tennessee town during the Civil War to prevent their seizure—and 


the disorders that might ensue—by General Grant’s force fresh from 
its capture of Fort Donelson. After the war, some of the owners filed 


suit for damages. 


° of the Tennessee Bar (Knoxville) 


gave his keys to his clerk with instruc- 
tions to hand over the liquors to be 
destroyed. 

After the close of the war, in March, 
1866, Harrison filed a lawsuit in the 
Circuit Court of Montgomery County 
seeking to recover the value of the 
liquors so destroyed. When the cause 
was put in issue, the defendants en- 
tered a special plea of “public neces- 
sity”. A jury was impaneled to try the 
facts and the trial in the Circuit Court 
resulted in a verdict and judgment for 
the defendants. Harrison appealed to 
the Supreme Court of the State of 
Tennessee. 

The record does not disclose whether 
the city or county authorities took any 
action to levy a special tax to pay 
for the liquor that was destroyed, or 
whether the interposition of either was 
ever invoked as promised by the reso- 
lution. 

It appears from the record that the 
meeting at the Mayor’s office was very 
B. H. 


Wisdom, the person designated to de- 


well attended by the citizens. 


stroy Harrison’s liquor, stated that the 
office was crowded and that a large 
number of citizens were standing in 
front of it unable to gain admittance. 
Harrison was represented by John F. 
House who asked the witness why the 
meeting had been called. He explained 
its purpose and went on to say that on 
the same day he met Harrison and told 
him of the resolution to destroy the 


liquor. He testified that he had told 
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that the resolution called 


upon the Mayor, the aldermen and the 


Harrison 


county court to repay the owners of 
the liquor, and that he had taken 
accurate account of all the liquors 
destroyed. 

Harrison’s attorney asked Wisdom 
what took place at the other houses 
when the liquors of other citizens were 
destroyed, but the court ruled out this 
testimony. Wisdom apparently did not 
tell Harrison that he had been directed 
to use force in the destruction of the 
liquor, but he did say that he and the 
other defendants had been appointed 
to wait upon the owners and ask for 
their co-operation, assuring them that 
they would be paid for the loss. There 
is no question that there was at the 
time great excitement in the community 
and grave apprehension that the federal 
troops on their expected arrival from 
the fort would become intoxicated and 
commit depredations upon the inhabi- 
tants and their property. 

The record shows that the plan 
agreed upon was that the corporate 
authorities were to be requested to de- 
stroy the liquors and that the citizens 
present at the meeting had agreed to 
the imposition of a special tax to re- 
fund the value of the destroyed prop- 
erty to the owners. There was much 
testimony about the method to be used 
in the destruction of the liquor. Some 
of the citizens argued that it should 
be destroyed whether the owners were 
willing or not, and there was some 
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A Case of Whisky 


testimony that threats had been used. 
One of the owners testified that he had 
tried to remove his liquor from the 
town, but had been prevented from so 
doing. 


The Judge Refuses 
To Disqualify Himself 


During the progress of the trial, the 
plaintiff and his attorney learned that 
the presiding judge himself had attend- 
ed the meeting of the citizens, and they 
argued that the judge should recuse 
himself. The judge admitted that he 
was present at the meeting but said 
that he had taken no part in it, and 
he refused to withdraw from the case. 
The plaintiff asked the court for special 
instructions to the jury to the effect 
that to authorize the destruction of 
property on the ground of public neces- 
sity, the danger must be so imminent 
and immediate, and the public safety 
so directly imperiled, that it is an ab- 
solute and unconditional necessity to 
destroy the property, and that this fact 
must be proved by the defendants, and 
must not have its origin merely in 
vague fears and unsustained apprehen- 
sion. Instead, the court instructed the 
jury as follows: 


If it appears the destruction of the 
whisky was done under the _ belief 
that it was necessary to the safety of 
the public, that is a question resting 
with you from the proof. Whether that 
the danger was imminent and impend- 
ing, or that the citizens had reasonable 
grounds to believe that the destruction 
of the property was necessary for the 
public safety, to ascertain that you will 
look to the proof. In arriving at your 
conclusion on this point you will look 
to the state and condition of the coun- 
try, the fall of Fort Donelson, the ad- 
vance of the hostile forces, the nature 
of the property destroyed, its effects 
upon men, and the consequences that 
might result from permitting it to fall 
into the hands of hostile forces. All 
these facts you may look to, and if you 
are satisfied that the danger was im- 
minent and impending, and the de- 
struction of the property a public nec- 
essity for the safety of the public, then 
the defendants were justified in its 
destruction. But you must be satisfied 
from the proof that the danger was 
pending and imminent to authorize the 
destruction. It must not be imaginary, 
but real danger to the public, as 
stated. 
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This is enough of the record to pre- 
sent the more important questions re- 
lied upon by the plaintiff as grounds 
for the reversal of the judgment be- 
fore the Supreme Court. The defend- 
ants contended it was not unlawful to 
destroy plaintiff's property because of 
the exigent public necessity. This, of 
course, could only be ascertained and 
understood by the acts and declara- 
tions of the defendants at the time of 
the combination to do the act. The 
connection of the defendants in pur- 
suance of the original plan is, in the 
contemplation of law, the act and dec- 
laration of all, and is therefore evi- 
dence against each of them. Everyone 
who enters into a common purpose or 
design is generally deemed in law to 
be a party to every act that has been 
done and to every act that afterwards 
may be done by any of the others in 
furtherance of the common design. 
Such acts must be consistent with the 
principal act and so connected with it 
as to be regarded as the result and 
consequence of the co-existing motives. 
The Supreme Court held that it was 
error for the trial judge to exclude 
testimony as to what was said and 
done by the agents before and at the 
time of the destruction of the plaintiff's 
property. This testimony was ruled by 
the Supreme Court to be admissible to 
show that the plaintiff, Harrison, did 
not freely and voluntarily consent to 
the destruction of his property. 

A very interesting and far-reaching 
observation was then made with refer- 
ence to the plaintiff's objection to the 
overruling of his motion as to the in- 
competency of the trial judge and it 
was further interesting to note the 
acquaintance the Supreme Court had 
with the English courts and their hold- 
ings. 


The Opinion of 
the Supreme Court 

The opinion in this case was pre- 
pared by Judge Smith. The Supreme 
Court of Tennessee at that time con- 
sisted of Chief Justice A. O. P. Nichol- 
son, Associate Justices, J. P. Turney, 
Robert McFarland, James W. Deadrick, 
Thomas J. Freeman and J. L. T. Sneed. 
All of these judges without exception 
had been prominently identified with 
the Civil War. 


The case was decided orf January 6, 


1872, and their opinion states in part: | 


We are not prepared to say that the | 
Circuit Judge who presided at the trial | 
of this cause had such an interest in | 
the result as disqualified him from | 
sitting in judgment upon it. The Con- | 


stitution of this State provides that no 


judge of the Supreme or inferior courts 


shall preside on the trial of any cause 
in the event of which he may be in. 
terested, or when either of the parties 
shall be connected with him by affinity 
or consanguinity, within such degrees 
as may be prescribed by law, or in 
which he may have presided in any 
inferior court, except by consent of all 
the parties: Art. v. sec. 11. This pro- 
vision is certainly broad enough to 
fortify the integrity of the courts 
against suspicion; for the mere blem- 
to the judicial 
ermine, a blot of defilement. It was 
an observation of Lord Coke that even 
an act of Parliament made against 
natural equity—as to make a man a 
judge in his own case—is void in it- 
self. And it is a familiar remark of 
Sir William Blackstone that the ad- 
ministration of justice should not only 
be chaste but unsuspected. The maxim 
applies in all cases where judicial 
functions are to be exercised and ex- 
cludes all who are interested, however 
remotely, from taking part in their 
exercise. It is not left to the discretion 
of a judge or to his sense of decency 
to decide whether he shall act or not; 
all his powers are subject to this ab- 
solute limitation, and when his own 
rights are in question he has no au- 
thority to determine the cause. In an 
English case when the Lord Chancellor, 
who was a shareholder in a company 
in whose favor the Vice Chancellor 
had rendered a decree, affirmed the 
decree, the House of Lords reversed 
the decree on this ground, Lord Camp- 
bell observing: “It is of the last im- 
portance that the maxim that no man 
is to be a judge in his own case, shall 
be held sacred, and it is not to be con- 
fined to a cause in which he is a party, 
but applies to one in which he has an 
interest. This will be a lesson to all 
inferior tribunals to take care, not only 
that in their decrees they are not in- 
fluenced by their personal interest, but 
to avoid the appearance of laboring 
under such an influence.” 


ish of suspicion is, 





Such is an example of the prestige 
preserved by the judiciary of England 
upon this subject, where the rule is a 
mere maxim of national equity; and it 
should be even the more sacredly 
guarded in this country, where it is a 
principle of the organic law itself 
We, therefore, hold that no judge 
should preside in a cause, or render 
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any judgment, or make any order, 
where he can by possibility be sus- 
pected of being warped by the influ- 
ence of fear, favor, partiality, or affec- 
tion. When once a court has lost the 
charm of integrity and justice, with 
which it should ever be invested, it 
forfeits its influence for good, and de- 
grades the majesty of the law. 

The idea that the judicial office is 
supposed to be invested with ermine, 
though fabulous and mythical, is yet 
most eloquent in significance. We are 
told that the little creature called the 
ermine is so acutely sensitive as to its 
own cleanliness, that it becomes para- 
lyzed and powerless at the slightest 
touch of defilement upon its snow- 
white fur. When the hunters are pur- 
suing it they spread with mire the 
passes leading to its haunts, to which 
they then drive it, knowing that it will 
submit to be captured rather than de- 
file itself. And a like sensibility should 
belong to him who comes to exercise 
the august functions of a judge. It is 
his exalted province to pronounce upon 
the rights of life, liberty, and property, 
to make the law respected and amiable 
in the sight of the people, to dignify 
that department of the government 
upon which, more than all others de- 
pend the peace, the happiness, and the 
security of the people. But when once 
this great office becomes corrupted, 
when its judgments come to reflect 
the passions or the interest of the 
magistrate rather than the mandates 
of the law, the courts have ceased to 
be the conservators of the common 
weal, and the law itself is debauched 
into a prostrate and nerveless mockery. 


These observations were not applied 
in this case. It was shown that the 
trial judge had attended the meeting 
from mere curiosity, but that he was 
not a party to anything that was done 
there. 

The court held that the most impor- 
tant question involved in the case was 
the question of whether or not there 
existed an absolute public necessity for 
the destruction of the plaintiff's prop- 
erty. As to this, the court held: 


That the right of defense and self- 
preservation is a right inherent in com- 





munities as well as individuals. Wheth- 
er an imminent and absolute necessity 
exists to destroy private property for 
the common good, is a question to be 
determined by a jury, upon the facts 
of each particular case. An individual 
may take life to preserve his own, if 
he be in danger of death or great 
bodily harm, or think himself so upon 
reasonable grounds. But the grounds 
of his apprehension must be founded 
upon such facts as will acquit him of 
acting upon a mere fancied peril or 
with reckless incaution. The law is 
jealous in the protection it throws 
around human life and property, and 
the right to take either as a measure 
of self-preservation is to be exercised 
in a moment of extraordinary exigency 
when the private or public necessity 
absolutely demands it. The right to 
destroy property in cases of extreme 
emergency, as to prevent the spread 
of a conflagration, or as in the case 
now under consideration, is not the 
exercise of the right of eminent do- 
main, nor the taking of property for 
public use, but a right existing at 
common law, founded on _ necessity, 
and it may be exercised by individuals 
in any proper case, free from all liabil- 
ity for the value of the property de- 
stroyed. This is but an exercise of 
police power. The destruction is au- 
thorized by the law of overruling neces- 
sity; it is the exercise of a natural 
right belonging to every individual, 
not conferred by law, but tacitly ex- 
cepted from all human codes. The 
nature and character of that necessity 
is difficult to define except in general 
terms, and each case must depend 
upon its own facts. Such facts must 
be shown as to leave no doubt of an 
impending and imminent peril, or that 
a reasonable ground existed for the 
apprehension of such a peril to justify 
the act. The advance of the hostile 
army is cited as among the exigencies 
when such a necessity might exist to 
justify the destruction of private prop- 
erty. But what kind of private prop- 
erty may be thus destroyed would de- 
pend much upon the character of the 
warfare waged at the time, and upon 
the circumstances existing in the com- 
munity. Thus, the destruction of a 
bridge or a boat, to check the ad- 
vance of an army, or the explosion of 
a magazine of powder, or the destruc- 
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tion of munitions of war or military 
supplies, or any articles contraband of 
war, would be but the exercise of a 
recognized belligerent right, and the 
rapid advance of a hostile army known 
to be undisciplined and licentious, and 
whose occupation of captured places 
in the line of march was known to be 
accompanied by acts of besotted van- 
dalism, would upon the ground of 
public necessity justify the destruction 
of such property as is calculated to 
increase the public peril. But all these 
facts must enter into the consideration 
of the question whether the public 
peril did exist or whether there were 
reasonable and substantial grounds to 
believe so. Necessity makes that law- 
ful which would be otherwise un- 
lawful. 


The Supreme Court held that it was 
unable to find that the trial judge had 
made any material departure from 
these principles, but because of errors 
in his rulings upon questions of evi- 
dence, the judgment was reversed and 
a new trial awarded. 
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TAKE 700 CONGENIAL people from 
six states, mix them together in a hos- 
pitable city, add liberal amounts of 
stimulating discussion, stir in plenty of 
food for thought, season with half a 
hundred college belles, hours of top- 
flight automobile racing, and then 
spread it all out in brilliant spring 
sunshine and balmy weather. 


That was the Mid-Central Regional 
Meeting of the American Bar Associ- 
ation, held in Indianapolis from May 
10 to 13 for lawyers from Illinois, Indi- 
ana, Kentucky, Michigan, Ohio and 
Wisconsin. 

















It was not the largest Regional Meet- 
ing in Association history, but, as one 
member remarked, mere size is no 
measure of the success of a meeting. 
The comparative smallness of the at- 
tendance made for an informal, relaxed 
atmosphere, and the panels and other 
sessions were perhaps more worthwhile 
because the size made more audience 
participation possible. 

























Although the Regional Meeting itself 
did not begin until Thursday morning, 
May 11, lawyers and judges began to 
gather in the Hoosier capital as early 
as Tuesday for the joint meeting of the 
United States Judicial Conference for 
the Seventh Circuit and the Seventh 
Circuit Bar Association. Associate Jus- 
tice Tom C. Clark, Circuit Justice for 
the Seventh Circuit, was the featured 
speaker at the opening meeting of the 
conference, along with Albert B. Maris, 
Senior Circuit Judge of the United 
States Court of Appeals for the Third 
Circuit. 


At a luncheon meeting, James R. 


Indianapolis Is 
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Host to 700 Lawyers 


at Mid-Central Regional Meeting 


Browning, Clerk of the United States 
Supreme Court, spoke on “Records of 
the Supreme Court, Human and His- 
toric”, and the afternoon was devoted 
to a discussion of the Federal Rules. 
The principal speaker at the Banquet 
of the conference that evening was 
Dean John Ritchie III, of Northwestern 
University Law School. 

The opening session of the Regional 
Meeting proper convened Thursday 
morning. The main speaker at this 
session was Eugene J. Keogh, of New 
York City, the principal congressional 
sponsor of the bill to provide for tax 
credit for retirement benefits for the 
self-employed, one of the key proposals 
in the Association’s legislative pro- 
gram. Congressman Keogh explained 
the latest version of the proposal; he 
said that chances of its passage at this 
session of Congress were “excellent”. 


The Assembly Luncheon was held 
that noon in the Riley Room of the 
Claypool Hotel, reviving for older 
members the memory of the 1941 An- 
nual Meeting, which was the last time 
an Association meeting was held in 
Indianapolis. The speaker at the lunch- 
eon was John Stone, of Hollywood, the 
Association’s Liaison Representative to 
the Television and Motion Picture In- 
dustries. Mr. Stone gave an amusing 
and informative talk on “The Chang- 
ing Image of the Lawyer in Entertain- 
ment”. 


On Thursday afternoon, there were 
a number of panels and seminars of- 
fered by various groups, including the 
Sections of Insurance Law, Corpora- 
tion Law, Taxation, Family Law, Ju- 
dicial the 
Association of Women Lawyers; the 


Administration ; National 








Mr. Justice Clark 





Representative Eugene J. Keogh 
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Committee on Savings and Loan As- 
sociations and the Attorney’s Commit- 
tee of the U. S. Savings and Loan 
League; the Joint Committee on Con- 
tinuing Legal Education of the Ameri- 
can Law Institute and the American 
Bar Association. The variety of the 
organizations that arranged programs 
indicates the wide scope of the material 
that was available to the lawyers at- 
tending. The schedule for the afternoon 
included a demonstration of a jury 
argument (performed before a jury 
drawn from the audience which delib- 
erated and gave its verdict) and a 
symposium on the unauthorized prac- 
tice of the law. 

Perhaps the program that drew the 
biggest crowd at the meeting was the 
combined seminar sponsored on Friday 
by the Sections of Antitrust Law, Cor- 
poration Law, Labor Law, Patent Law, 
Real Property Law and Taxation. En- 
titled “What Every Lawyer Should 
Know—Or the Day Before Vacation”, 
the presentation was given in the form 
of a three-act play which offered valu- 
able information about the latest legal 
trends in an amusing, attention-holding 
way. The “play” had a cast of nineteen 
and was written by eleven lawyers. 

Other programs on Friday included 
a legal assistance conference, of par- 
ticular interest to lawyers with military 
and a conference on traffic 
courts and traffic safety. 


clients, 


Nothing ever runs entirely according 
to plan, and unfortunately Admiral 
William C. Mott, the Judge Advocate 
General of the Navy, who was sched- 


T he following letter from the Director 
of the Federal Bureau of Investigation 


was recently received at the Headquar- 
ters of the American Bar Association: 

“It is indeed a pleasure to extend 
greetings and congratulations to the 
American Bar Association upon the 
opening of the new annex at its Chi- 
cago Headquarters. 

“This is a significant milestone in 
the growth and progress of the Associ- 
ation since it was founded in 1878. 


With a membership now some 100,000 


John Stone 


Mid-Central Regional Meeting 


Norman Ross 





uled to speak at the Banquet of the 
Regional Meeting, was hospitalized and 
unable to attend. His place was taken 
by Norman Ross, the well-known com- 
mentator from Chicago, who offered 
some provocative thoughts on the prob- 
lems of the free world in the Cold War. 

Among other things, the visitors 
learned the meaning of “Hoosier hos- 
pitality” at Indianapolis, since the 
hosts made sure that any time not spent 
on business was not wasted. The pro- 
gram for Thursday evening began with 
a complimentary reception at the Clay- 
pool Hotel, for all registrants preced- 
ing an informal dinner in the magnifi- 
cent Indiana Roof Ballroom. One of 
the highlights of the meeting was the 
musical show staged by the Indiana 
University Belles. 

On Friday, preceding the Banquet 


of the Regional Meeting, the Indiana 


strong, the organization may indeed 
be proud of its accomplishments in 
promoting the American way of life. 
Over the years it has crusaded for im- 
provement in the administration of 
justice, high standards of legal educa- 
tion and conduct and professional in- 
tegrity in the field of jurisprudence. 
“We of the law enforcement profes- 
sion look to the Association as an ally 
in the common fight against the evil 
forces of crime and subversion. The 
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State Bar Association and the Indi- 
anapolis Bar Association were hosts at 
another reception, and on Saturday, 
the final day of the meeting, all regis- 
trants were invited as special guests at 
the Indianapolis Motor Speedway to 
watch the speed-qualification tests for 
the five-hundred-mile Memorial Day 
race. 

One of the things that made the 
meeting so pleasant was the weather, 
which must have cost the hosts some 
the first warm 
weather of the year for the Midwest. 


pains since it was 
Throughout the meeting, the weather 
was bright and sunny, showing off the 
fresh green of the Indiana springtime 
and the beauty of the lilacs and the 
redbud and the apple trees which were 


in full bloom. 


It was truly a memorable meeting. 


challenge is unmistakably clear. Our 
Nation’s future and the welfare of our 
people demand that it be met. We exist 
as free men today because only under 
law can individual rights prosper. 

“I welcome this opportunity to salute 
the members of the American Bar As- 
sociation on a job well done and to 
convey my very best wishes for every 
success in their future endeavors. 

Joun Epcar Hoover 
Director” 
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How TO TAKE A CASE BEFORE 
THE NATIONAL LABOR RELA- 
TIONS BOARD. By Louis G. Silver- 
berg. Washington, D. C.: Bureau of 
National Affairs, Inc. 1959. $7.85. 
Pages 386. (Reviewed by John J. Cole- 
man, Jr. Mr. Coleman has practiced 
law with a large Birmingham, Alabama, 
law firm since his admission to the Bar 
in 1950.) 

This book, written by a former Di- 
rector of Information for the National 
Labor Relations Board, has been aptly 
described as “the NLRB dictionary, 
manual, and reference par excellence”. 
Its basic purpose, according to author 
Silverberg, is “to acquaint those— 
either laymen or lawyers—who come 
before the Board with the proper pro- 
cedures in the handling of their cases”. 

Mr. Silverberg’s work is not merely 
a compilation of rules and regulations, 
but is more in the nature of an exposi- 
tion of the procedural steps involved 
in the presentation of a case before the 
Board from the filing of the initial 
petition or charge to the ultimate de- 
cision. At the outset of the book is a 
generic discussion of the substantive 
provisions of the National Labor Rela- 
tions Act which the Board administers 
and enforces. This is followed by a 
concise but adequate treatment of the 
relationship between the National Labor 
Relations Board on the one hand and 
the Office of the General Counsel on 
the other, and the structure and func- 
tions of each. The balance of the book 
is in large part devoted to a perceptive 
analysis of the procedures, practices 
and policies applicable to unfair labor 
practice and representation proceed- 
ings at each step of their administra- 
tive development. The author has sup- 
plemented the textual discussion with 
“flow charts” which depict graphically 
each procedural step and with facsimile 
reproductions of more than fifty forms 


utilized in NLRB proceedings by the 
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Board and its Regional Offices. A most 
useful and lucid treatment is afforded 
to the subject of “How, Where, and 
When To Serve Papers”, which in- 
cludes in convenient tabular form, with 
respect to all types of motions, peti- 
tions and other documents, the an- 
swers to such questions as whom to 
serve, when, where, the number of 
copies, etc. 

The book is comprehensively in- 
dexed and the textual material is accom- 
panied by adequate—selective rather 
than profuse—citations of pertinent 
authorities. 


By way of caveat, it should be noted 
that this book antedates the Labor 
Management Reporting and Disclosure 
Act of 1959 and hence does not deal 
with changes in the National Labor 
Relations Act accomplished by the 
LMRDA or reflect attendant revisions 
in and additions to Board procedures. 
Thus, the author’s discussion in one 
chapter of the subject of union filing 
requirements under the NLRA is now 
largely academic and there is no men- 
tion made, for example, of the new 
expedited election provisions of the 
Act and the 
thereto. Despite these 


regulations pertinent 
unavoidable 
shortcomings this book is a most use- 
ful aid to the lawyer who must deal 
in the labor relations field, since the 
great bulk of the Board’s procedures 
and practices remain substantially as 
before. Both the general practitioner 
with labor problems and the labor 
specialist will find it, on the whole, 
authoritative and most helpful. 


PresipENTIAL TRANSITIONS. 
By Laurin L. Henry. Washington, 
D. C.: The Brookings Institution. 1960. 
$7.50. Pages xx, 755. (Reviewed by 
William F. Swindler, Professor of Law 
at Marshall-Wythe School of Law, 


Williamsburg, Virginia.) 


This is—or was, in the fall of 1960 | 
when it came off the press—a striking | 


and timely example of the research 


into significant details of government | 
and constitutional functions which is | 
the specialty of the Brookings Institu- | 
tion. The book reportedly became an | 


immediate reference manual for the 
members of the Executive Department, 
both outgoing and incoming, who were 
responsible for expediting the change- 
over from the Eisenhower to the Ken- 
nedy Administration. But it has be- 
come almost commonplace for Brook- 
ings studies to be snapped up by the 
federal departments to whose functions 
and problems they are addressed—so 
competent and pertinent are the studies, 
and so complete the absence of any 
other research agency of comparable 
standing in this rich field. 

The Brookings Institution originated 
in the concern of one man—Robert S. 
Brookings, St. Louis philanthropist— 
at the lack of any facility for scholarly 
study of the American governmental 
and economic structure. Almost from 
the outset, Brookings has been respon- 
sible for trail-blazing: Its 1934 pub- 
lication of Blachley and Oatman’s Ad- 
ministrative Legislation and Adjudica- 
tion was one of the earliest volumes on 
this subject, and it was accompanied 
by a series of monographs on specific 
federal agencies which, though in need 
of rewriting today, are models for any 
contemporary work in these areas. Its 
four volumes on aspects of the depres- 
sion of the 1930’s—while subjected to 
criticism that they were apologetics for 
the status quo—have remained stand- 
ard references for that period in our 
history. 

Since World War II, research at 
Brookings has shown an even greater 
instinct for the significant which is 
typified by Presidential Transitions. 
Dr. Henry’s volume is the seventh in 
a series of published studies of elec- 
toral and governing processes which 
have been coming off the presses since 
1957; and at least one more volume is 
in prospect. These volumes, covering 
such subjects as executive training for 
government service, the politics of 
party and presidential 
campaigns, and the role of the opposi- 
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tion party leadership in a democracy, 
make up a working library on Ameri- 
can government which is of the highest 
value. 

While the timeliness of the Henry 
book was pointed up in the fall of 
1960, it will remain a significant refer- 
ence for many future presidential tran- 
sitions. This is true because it does not 
confine itself to the 1952-53 Truman- 
but 
three other transitions in this century 
the Taft-Wilson relations of 1912-13, 
the transfer from Wilson to Harding in 
1920-21, and the transfer from Hoover 
to Franklin D. Roosevelt in 1932-33. 


“In a strictly legal sense,” the author 


Eisenhower changeover, covers 


observes in his foreword, “the installa- 
tion of a new President of the United 
States is simply a matter of repeating 
the oath of office on inauguration day. 
But the transfer of effective govern- 
mental power symbolized by the in- 
auguration ceremony is a complex 
process, which begins long before in- 
auguration day and continues long 
afterward.” Vital as this phase of fed- 
eral function is, it has not received any 
attention to speak of, prior to this 
Brookings project—nor, as a matter of 
fact, did it seem worthy of much atten- 
tion among the Chief Executives them- 
until the 
Hoover to the 
Woodrow Wilson 


selves, changeover from 


second Roosevelt. 
was casual in his 
succession to Taft and broken when 
he passed from the scene at Harding’s 
inauguration. But by 1933, the age of 
crises had begun, and ever since, it 
has been recognized that the continuity 
of the executive process was too vital 
to the domestic and foreign affairs of 
the nation to continue its aimless tra- 


The 


Kennedy officials who set to work in 


dition. teams of Eisenhower- 
November and continued through Jan- 
uary to engraft a new administration 
on a 170-year mainstem are following 
a procedure which is likely to continue 
from now on. 

This book, to a limited degree, is 
also a short study of the Presidency in 
action in the twentieth century, due to 
Dr. Henry’s editorial plan of following 
the four Presidents—Wilson, Harding, 
F. D. R. and Eisenhower—far enough 
their make 


into administrations to 


‘lear when the transition from a prior 
administration came to an end and the 


new Chief Executive was settled into a 
program in his own mold. The subject 
is studied in the several aspects, too, 
of foreign affairs, fiscal policies, ad- 
ministrative operation, and the prac- 
tical relations between the White House 
and the Congress. Obviously and of 
necessity, the incoming administration 
seeks to avoid committing itself to 
continuing things in the philosophical 
context of the retiring President. But 
continuity there must be, whether it is 
the disjunctive movement from Taft to 
Wilson, the rush to the pork barrel un- 
der Harding, the politically coy ap- 
proach of Roosevelt, or the cool proto- 
col between Truman and Eisenhower. 

By the way—the book is highly read- 
able in the bargain. Virtually all of Dr. 
Henry’s materials are based upon pub- 
lished sources, ranging from govern- 
ment reports to contemporary news- 
papers and magazines. The human 
motives and foibles show clearly 
through the official trappings. If Presi- 
dential Transitions did not make the 
best seller lists, it should have—and 
very likely would have if it had 
appeared earlier in the absorbing se- 
quence of events of 1960. It deserves 
a steady sale through the years, among 
all who are interested in the executive 
function in the federal organization of 
government in the United States. It 
will rest on the reference shelves on 
this subject beside the classic study of 
the office and powers of the presidency 
by Edward Corwin (the fourth edition 
of whose study was published by New 
York University Press in 1957) and 
that other 1960 title on the presidency 
which was written by Richard Morris 
—Great Presidential Decisions (Phila- 
delphia: Lippincott, 1960). Now what 
we need to complete the shelf is a new 
edition of something like Edward Stan- 
wood’s History of the Presidency, last 
published in the 1920’s. With the ex- 
cellent work which Brookings is doing 
in this field, perhaps that will eventu- 
ally come about. 


CAUSATION IN THE LAW. By 
H. L. A. Hart and A. M. Honore. 
Oxford: The Clarendon Press. 1959. 
$8.80. Pages 454. (Reviewed by Lester 
M. Denonn. Mr. Denonn is a 1928 
graduate of New York University Law 
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School and practices law in New York 
City.) 

Your reviewer's attention was direct- 
ed to this painstaking volume by two 
notices in the September 9, 1960, issue 
of the London Times Supplement. The 
first had this 
“The print is too small for the subject 


item frank reference: 
and the length of the work will militate 
against its having any real influence 
on the overworked practical lawyer.” 
It is too bad that the British custom 
of anonymity prevents due recognition 
for the author of this critical gem. 
The second reference was in an article 
entitled The Thaw: 
Getting Logical Conclusions Out of the 


Post-Linguistic 


System. The system referred to is the 
Oxford linguistic philosophy exempli- 
fied in the work of Gilbert Ryle and 
others in the Oxford group to which 
the authors adhere. This school has 
delighted in tearing apart all problems 
of philosophy by tossing hither and 
yon all the concepts employed in com- 
mon sense usage as well as in specula- 
“The 


province of jurisprudence offers an al- 


tion. The Times article states: 


most ideal ground for the application 
of a critical technique of which the 
essence is an accurate surveying of the 
actual operation of concepts.” 

Such, indeed, has been the aim and 
accomplishment of these authors. They 
treat the concept of causality wherever 
found and apply the usages adopted to 
the problems of the law. They are criti- 
cal of the philosophic analyses of 
Hume and Mill in particular and 
throw their emphasis upon the com- 
mon sense view of what constitutes a 
cause with the resultant thesis, exempli- 
fied by opinions that the law seeks its 
answer to the problem of causation 
from the common sense notions rather 
than from philosophers. 

They consider the concept of cause 
as it has been attacked in cases involv- 
ing torts, contracts and the criminal 
law, but point out that it is a problem 
common to these fields and not pecu- 
liar to nor distinct in each, 

They review the discussions of the 
subject by British and American writ- 
ers and by continental thinkers, par- 
ticularly the German theorists. There 
is an interesting reference to the Model 
Penal Code. 

Among the philosophic notions con- 
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sidered are such terms as cause, effect, 
results and consequences with an at- 
tempt to distinguish the cause from the 
consequences. When the authors turn 
to what they characterize as the com- 
mon sense approach of the courts and 
the juries, they merely inquire into 
what it is that brought the event in 
question into being. They look for the 
contingency, usually some human inter- 
vention which initiated a series of phys- 
ical changes, and then to the necessary 
refinements of causal connection by 
consideration of proximate causes, 
remote antecedents and superseding 
causes. But it is not all so simple as 
the 450 pages amply demonstrate. 

The authors note an attempt in mod- 
ern theory to free decisions from ex- 
tended analyses of causative factors 
and suffer the results to depend upon 
policies of justice or expediency. They 
do not believe that there is adequate 
justification for such a position. They 
find more in the practice of the courts 
than a mere blend of sine qua non and 
policy. 

The authors also note that Conti- 
nental theorists, other than the French, 
stress the philosophic basis of cause 
rather than the common sense ap- 
proach or the empirical approach of 
common law. Despite a variety of 
causal expressions in the various codes, 
they find the theorists treat causal con- 
nection as a uniform and unvarying 
element in legal responsibility. 

The entire discussion serves to em- 
phasize the frequency with which the 
problem of causation comes before our 
courts. One need not look far for cita- 
tions further illustrative of the impor- 
tance of the subject. As recently as 
July of last year, the New York Court 
of Appeals in Miller v. National Cabi- 
net Co., 8 N. Y. 2d 277, had occasion 
to grapple with proof of causation in a 
leukemia case. Their extended consid- 
eration of the serious problem led to 
a decision by a divided court. This is 
but one more instance of the signifi- 
cance of the subject to be added to the 
eighteen pages of citations of British 
and American cases furnished by the 
authors. 


CioMMENTARIES ON THE CON- 
STITUTION OF THE UNITED 
STATES. By Chester James Antieau. 
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Buffalo: Dennis & Co., Inc. 1960. 
$10.00. Pages xl, 416. (Reviewed by 
John Raeburn Green, of the St. Louis, 
Missouri, Bar. Mr. Green has practiced 
law in St. Louis for many years. The 
United States Supreme Court appointed 
him to represent habeas corpus peti- 
tioners in 1944 and in 1952 he was 
appointed special master in Texas v. 
New Mexico, the Rio Grande litigation.) 


This compact volume considers the 
Constitution in two different aspects: 
(1) as a limitation upon state power 
and as a source of state obligation; 
and (2) as a source of federal power 
and as a limitation upon the activities 
of the Federal Government. 


In the first of these divisions, Pro- 
fessor Antieau (who is Professor of 
Law at the Georgetown University 
Law Center) deals, in concise and or- 
derly fashion, with nineteen different 
topics; in the second with eleven. Con- 
sidering the advance of federal power 
which our generation has witnessed, 
this numerical disparity is not surpris- 
ing. The Constitution is not treated 
clause by clause, but according to the 
subject-matter affected by the powers, 
activities and obligations which may 
result from the impact of one clause 
of the Constitution or, occasionally, 
from the impact of several (e.g., Con- 
gress’ power to investigate, limited by 
several constitutional provisions). A 
comparison with Part II of Chancellor 
Kent’s Commentaries shows how far 
we have progressed since the simpler 
and perhaps happier days of that 
authority. 

Antieau’s 
treatment is his first topic, “State Inter- 


Illustrative of Professor 
ference with Interstate and Foreign 
Commerce”, which comprises approxi- 
mately one fourth of the volume. This 
is broken down into six subtopics, five 
of which are based on the method of 
interference: inspection regulations, 
quarantines, control of the liquor traf- 
fic, taxation (eleven sub-subtopics) and 


“Other Regulations’ 


by 


(twelve of these, 
one of them being occupation of the 
field). The arrangement is essentially 
a practical one, most convenient and 
useful. 


Professor Antieau reviews the cases 
topic by topic, thoroughly, but concise- 
ly and with brevity. In the main his 





book is a dispassionate summary of 



















































constitutional law as the Supreme a 
Court has proclaimed it, but Professor tages 
Antieau does not always stop with an § tio 
analysis of the decisions. Sometimes of d 
(most often in the topics dealing with part 
the limitations on state power arising prob 
from the Bill of Rights) he adds in. TI 
cisive criticism of recent decisions, po 
and comments as to the future. The ms : 
“ . sible 
reader may wish that he would do this ere 
more often, even though realizing that tes 
the volume is intended to be a sum- : 
mary of constitutional law as it is, not oe 
as it ought to be. Thus, in Professor wen 
Antieau’s review of Dennis v. U. S.,! : 
one admires his rigorous self-restraint, : 
but regrets that he felt it necessary to a 
confine himself to a footnote reference § °O"! 
to his four law review articles on clear at 
and present danger. 4 
This compendium will be useful not 7 
only to the law student, but also, be- a 
cause of its comprehensive scope, to ee 
the practicing lawyer, who will find ee 
here, at the least, a starting point for of 
his research, Fee 
7 
Basic CORPORATE PRACTICE. § pre 
By George C. Seward. Philadelphia: — inc 
Joint Committee on Continuing Legal § tro 
Education of the American Law Insti- ing 
tute and the American Bar Association. loc 
1960. $3.00. Pages xiv, 178. (Reviewed 
by Leonard D. Adkins, of New York ane 
City, Vice Chairman of the American ure 
Bar Association’s Section of Corpora- pre 
tion, Banking and Business Law.) to 
The first edition of this handbook | 
was published in 1957 and more than 2 
5.000 copies of that edition were sold. of 
In view of the popularity of the hand- sal 
book, Mr. Seward (who wrote the orig- ™ 
inal handbook) was asked to revise it 
and bring it up to date. cle 
Mr. Seward has most successfully “i 
condensed into less than one hundred pe 
pages of text (exclusive of forms) the * 
essential basic information necessary * 
for the organization and operation of a ® 
corporation. It is intended primarily ‘ 
for lawyers called upon to advise cli- 
ents on corporate matters who have not ' 
had great experience in that field. Ac- 7 
cordingly, it has been made clear and % 
simple, but without sacrificing any im- "7 





portant necessary information. 
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The first chapter discusses in some 
detail the advantages and disadvan- 
tages of the corporate form of organi- 
zation as compared with other methods 
of doing business. Naturally a large 
part of this discussion deals with tax 
problems. 

The second chapter deals with the 
organization of a corporation, the pos- 
sible varieties of capitalization, the 
selection of the state of incorporation, 
the selection and protection of the cor- 
porate name, and the drafting of the 
certificate of incorporation and by- 
laws, 

The third chapter deals with the 
routine action necessary to keep the 
corporation going, particularly matters 
of tax returns and reports and meetings 
of stockholders and directors. 

The fourth chapter discusses prob- 
lems of raising capital, particularly the 
various types of securities or obliga- 
tions which may be appropriate for 
various situations and the requirements 
of the state blue sky laws and the 
Federal Securities Act. 

The fifth chapter deals with special 
problems of closely held corporations, 
including methods of maintaining con- 
trol, protecting voting rights, maintain- 
ing veto powers and avoiding dead- 
locks. 

The sixth chapter discusses the types 
and sources of dividends, the proced- 
ures for declaring dividends and the 
procedures to be taken by the directors 
to protect themselves against liability. 

The seventh chapter deals with the 
procedures for acquiring or disposing 
of a business, either by purchase or 
sale of stock or by purchase or sale of 
assets. 

Those fully 


clearly the basic information necessary 


chapters cover and 
to advise a client as to whether a cor- 
poration should be organized, how to 
organize a corporation, if that be the 
conclusion, and how to carry on ordi- 
nary activities after the corporation is 
organized. 

The remainder of the handbook con- 
sists of forms which obviously have 
been taken from the actual experience 
of the author. The most important 
forms are probably those for the cer- 
tificate of incorporation and by-laws, 
prepared in the light of Delaware stat- 
utes. There are also included such 


forms as stock certificates, minutes of 
various meetings and agreements to 
purchase stock and assets. 

Mr. Seward’s book has two great 
merits. It is short and simple and 
would clarify for an inexperienced 
practitioner many problems of cor- 
porate law which must be solved, but 
of which he might not even be aware. 
On the other hand, it is a comprehen- 
sive treatment of the subject and the 
experienced corporate lawyer reading 
the book will find that most subjects 
within its scope have been adequately 
dealt with. 

The forms are so set up as to be 
usable substantially without change for 
almost any corporation organized un- 
der the Delaware law and so as to be 
relatively easily adaptable for corpora- 
tions organized under other laws. 

Mr. Seward has done a great service 
to the profession by revising the hand- 
book, not only because there have been 
some changes in the applicable laws 
since the first edition but, even more 
important, because he has been able 
to add important material not included 
in the first edition. 


r 

TAXATION OF FOREIGN INCOME. 
By Boris I. Bittker and Lawrence F. 
Ebb. Stanford, California: Internation- 
al Legal Studies Program, Stanford 
University Law School. 1960. $5.00. 
Pages 580. (Reviewed by Thomas E. 
Costner. Mr. Costner will complete his 
studies for an LL.B. degree at the Uni- 
versity of Virginia this month and will 
spend a year of graduate legal work at 
the Sorbonne in comparative law be- 
ginning next fall.) 

This book, by Professor Bittker of 
Yale Law School and Professor Ebb of 
Stanford Law School, is a welcome 
addition to the bibliography of the in- 
ternational taxation field for at least 
two reasons: it is the first comprehen- 
sive case and textbook dealing with the 
taxation of foreign income, and sec- 
ondly, it is a generally excellent presen- 
tation of the subject. Heretofore those 
relatively few law schools which offered 
courses in the taxation of foreign- 
source income have had to assemble 
home-made materials which directed 
reading to selected cases and outside 
materials, some of which were not 
readily available. This problem has in 
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large part been solved by the current 
publication which collects within one 
volume a representative selection of 
cases in the field of foreign taxation, 
plus related treaty materials and edi- 
torial notes. A possible by-product of 
the appearance of this text is the more 
widespread offering of courses in for- 
eign taxation which has been restricted 
to those schools fortunate enough to 
have faculty experts in the field or 
visiting practitioners available. 

This publication deals mainly with 
of the United 
States as applied to income derived 
from foreign sources by residents and 
nationals of the United States, and to 


the income tax laws 


income derived from American sources 
by foreign corporations and non-resi- 
dent aliens. Tied in with the principal 
study of United States income tax pro- 
visions is some use of foreign cases, 
treaties and statutory material to in- 
terrelate the impact on our tax struc- 
ture of bilateral tax conventions. As 
indicated by the title, the emphasis is 
on income taxation, but some attention 
is given to taxes arising from related 
international transactions: inheritance, 
property, sales and other taxes. 

The authors suggest the possible use 
of their book in courses relating to 
international taxation, such as inter- 
transactions, trans-national 
law and conflict of laws. This writer 
agrees that the materials lend them- 
selves to presentation outside the strict 
field of foreign taxation. It has be- 
come a cliché to say that the field of 
international business operations by 
United States corporations is rapidly 


national 


expanding. Therefore it is a danger 
inherent in the publication of any new 
work in the foreign field that it will 
become rapidly dated. Bittker and Ebb 
were obviously aware of this when they 
selected and assembled their materials. 
They have made a successful effort to 
include very timely information, yet 
select it sufficiently carefully so that it 
will not become quickly obsolete. 
Probably the best example of this is 
their presentation of the section en- 
titled “International Transportation In- 
dustry”. The materials here are as cur- 
rent as possible, yet state that it is a 
constantly changing area of the law 
and attempt to indicate some of its 
new directions in the future. 
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From a good introductory section 
detailing the bases for taxation of for- 
eign income the authors move to, as 
they call it, a “bird’s-eye view” of the 
relevant American laws pertaining to 
taxation of foreign income. This gives 
the reader a good idea of the scope of 
the American laws in easy-to-read form 
before a detailed study of them is un- 
dertaken. One of the text’s good fea- 
tures should be pointed out here: the 
inclusion in the appendix of all per- 
tinent sections of the current Internal 
Revenue Code. From this preliminary 
look at the American tax law the au- 
thors move to a detailed discussion of 
the competing methods of engaging in 
foreign business, mainly branch and 
subsidiary types of operation. The 
treatment in this section of specialized 
tax provisions dealing with Western 
Hemisphere Trade Corporations, China 
Trade Act Corporations, and “Posses- 
sions” Corporations is quite thorough. 

The most outstanding treatment con- 
tained in the book is the hundred pages 
devoted to income tax treaties and their 
impact on the national taxation of 
foreign income. Bittker and Ebb give 
a particularly good coverage of this 
important subject. The material on 
licensing, while brief, is clear and gives 
ample collateral citation. Also the edi- 
torial notes and queries throughout are 
well-written. The one area which pos- 
sibly requires revision and bolstering 
is that section dealing with “Fluctu- 
ations in Foreign Exchange”. Some of 
the problems here are complicated by 
the use of hypothetical currency trans- 
actions. Aside from this criticism, 
which is a minor one, Professors 
Bittker and Ebb are to be commended 
for their much-needed contribution to 
the international tax field. 


“ 
Eouat JUSTICE FOR THE AC- 
CUSED. By a Special Committee of 
The Association of the Bar of the City 
of New York and the National Legal 
Aid and Defender Association. Garden 
City, New York: Doubleday & Co. 
1959. $3.50. Pages 144. (Reviewed by 
Daniel J. Meador, Associate Professor 
of Law at the University of Virginia.) 

Surely a unique and laudable abne- 
gation of power is found in society’s 
furnishing counsel for one against 
whom society through a criminal pros- 


ecution otherwise pits all its resources. 
Only a government under law con- 
fident of its foundations could afford 
such a luxury. Indeed adequate pro- 
vision for counsel for all indigent per- 
sons accused of crime might well be a 
test of the level a civilization has 
reached. But if so, the United States 
fails to measure up to where it gen- 
erally thinks itself to be. The full pic- 
ture is set forth in Equal Justice for 
the Accused, a careful survey made 
by a committee of The Association of 
the Bar of the City of New York and 
the National Legal Aid and Defender 
Association. This report also analyzes 
and evaluates the chief means which 
can be and are employed to furnish 
counsel for indigents. 


The United States Constitution, with 
the help of the Supreme Court, has 
gone a long way toward insuring that 
a criminal defendant has representa- 
tion. The Sixth Amendment now re- 
quires that in every federal prosecution 
counsel be provided if the defendant 
cannot obtain his own. But in state 
courts the matter is less clear. 
Powell v. Alabama, 287 U. 
(1932), the due process clause 
Fourteenth Amendment has required 
counsel in state capital cases. But as 
long as the shaky distinction made in 
Betts v. Brady, 316 U. S. 455 (1942), 
stands, many indigents in state non- 
capital prosecutions have no constitu- 
tional right to counsel; the right there 
exists only if the court believes that 
“special circumstances” necessitate a 
lawyer. State non-capital cases of course 
make up the bulk of everyday criminal 
litigation, and it is with these accused 
that this report is concerned. And it is 
in this area that the Bar’s great un- 
finished work lies. For while many 
states and localities have taken sub- 
stantial steps to close the gap, many 
have done little. 


The three basic systems examined 
are assigned counsel, voluntary de- 
fender and public defender. Each is 
described in general and then each is 
viewed empirically in several widely 
scattered communities across the coun- 
try. From their study the writers of 
the report have developed six standards 
which should be found in any ideal 
system for furnishing indigent repre- 
sentation. The three systems are then 
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tested against these standards in a 
dual light: (1) is the system inherently 
capable of meeting the standards? and 
(2) does the system in practice meet 
the standards? From this emerge the 
strengths and weaknesses of each sys- 
tem and some recommendations for 
the future. While the assigned counsel 
method generally seems to fare poorest, 
particularly in urban areas, the writers 
point out that what is good for one 
community may be inadequate for an- 
other. Factors such as _ population, 
number of indigent accused, conditions 
within the local Bar and available 
money must be considered. 

This is an excellent guidebook for 
bar associations or other organizations. 
Few places have functioning systems of 
any type which could not profit from 
reappraisal. And for the hundreds of 
localities with no organized means of 
making counsel available to the poor, 
there is perhaps no better source book 
for the experience of others and for a 
sound consensus as to what needs to be 
In this 
undertaking there need be no fear of 
weakening the prosecution of crime nor 
of protecting the guilty; the challenge 
is to maintain our heritage of equality 
before the law for criminally accused— 
as the committee says, “to keep effec- 


done and how it can be done. 


tive those safeguards that give meaning 


to the ‘presumption of innocence’ ”. 


J osEPH STORY: A COLLECTION 
OF WRITINGS BY AND ABOUT AN 
EMINENT AMERICAN JURIST. Se- 
lected and edited by Mortimer D. 
Schwartz and John C. Hogan. New 
York: Oceana Publications, Inc. 1959. 
$5.00. Pages 228. (Reviewed by Wil- 
liam H. Edwards. Mr. Edwards is a 
senior partner in a large Providence, 
Rhode Island, law firm.) 

This rather brief anthology (of 
prose) by and about Justice Story, one 
of the judicial paragons of our national 
history, is an interesting and stimulat- 
ing book. It follows, in general, the 
scheme of other similar books put out 
by this publisher concerning well- 
known judges. 

Story was a man whose achievements 
make most other lawyers seem like 
pygmies. He knew so much and ac- 
complished so much and worked so 
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hard and so thoroughly enjoyed him- 
lf that the ordinary lawyer, or even 
the ordinary judge must upon con- 
templating him throw up his hands in 
envious and apologetic despair. 

Story was appointed to the Supreme 
Court by President Madison in 1811 
at the age of 32, the youngest Justice 
in the Court’s history before or since. 
He served on the Court for thirty-three 
years. Only Marshall, Field and Har- 
lan the elder, each with a thirty-four- 
year record, have exceeded him in 
term of service. He was the friend, 
confidant and worshipper of Marshall. 
In 1829 he became the first Dane Pro- 
fessor of the Harvard Law School and 
for the last sixteen years of his life was 
the guiding hand of that new founda- 
lion. 

As if the two burdens of court and 
law school were not enough, he was a 
copious writer of authoritative texts: 
on Equity, Equity Pleadings, Conflict 
of Laws, Constitutional Law, Agency, 
Bailments, Bills of Exchange, Partner- 
ship, Promissory Notes. 

Dean Pound, whose essay on Story 
is printed here in part, says that the 
influence of Story’s Commentaries on 
the Constitution is to be “traced 
through Cooley into nearly all the texts 
of the last part of the nineteenth cen- 
tury”. As for his treatise on Conflict of 
Laws, Dicey (quoted by Pound) says 
that it “forthwith systematized, one 
might almost say, created a whole 
branch of the law of England”. 

Messrs. Schwartz and Hogan have, 
however, given us the giant in all his 
three dimensions, One chapter, for ex- 
Here 
Story was, not surprisingly, a failure, 


ample, is on Story as a poet. 


though his technique, derived from 
Pope, produced some amusing effects. 
One piece of verse was called “Advice 
toa Young Lawyer” and began “Keep, 
then, this first great precept ever near, 

Short be your speech, your matter 
strong and clear.” 

This collection will, it is hoped, in- 
duce someone to write a new, full-scale 
biography of Story. The editors note in 
their excellent bibliography that the 
life by his son is not wholly satisfac- 
tory. Nevertheless it is good reading 


for lawyers. And it is pleasant too, as a 


literary footnote, to observe that this 
son, William Wetmore Story, the sculp- 


tor, was himself handsomely dealt with 
in a charming biography by his friend, 
Henry James. 

Two minor items at least should be 
added to the bibliography in the book’s 
next edition: Professor Simon Green- 
leaf's Commemorative Discourse on 
Story and a similar discourse by Wil- 
liam Newell, pastor of the First Church 
in Cambridge. Each is extravagant in 
its praise but useful as a well-written 
summary of Story’s remarkable career. 


A NTITRUST LAWS OF THE U.S. A. 
By A. D. Neale. New York: Cambridge 
University Press. 1960. $7.50. Pages 
516. (Reviewed by Benjamin Wham, 
of the Chicago Bar, a member of the 
American Bar Association’s Board of 
Governors and a former Chairman of 
the Association’s Section of Corpora- 
tion, Banking and Business Law.) 

This single volume covers the entire 
field of antitrust comprehensively and 
well. This may be due in part to the 
fact that Mr. Neale is a British civil 
servant and brought to the task a fresh 
mind so that he could write from the 
point of view of the beginner, yet he 
was given sui. ent time by the Na- 
tional Institute of Economic and Social 
Research to gain a remarkable insight, 
through the gyrations which bewilder 
even American lawyers, into basic 
principles of law and economic philos- 
ophy which govern antitrust. 

The author’s purpose was to write 
an account of the antitrust laws’ actual 
working for the benefit of British busi- 
nessmen and lawyers, but he surpasses 
this objective: He has made a solid 
analysis and a highly perceptive evalu- 
ation of American antitrust from which 
Americans themselves will derive much 
profit. As Abe Fortas in the foreword 
said: “He has mastered the strange 
language of this peculiar American in- 
stitution, and he has penetrated to the 
heart of its meaning.” 

The book is divided into two parts: 

Part I, amounting to three fourths of 
the book, describes the laws prohibit- 
ing monopolies and restrictive agree- 
ments in the U. S. A. and discusses the 
decisions reached by the courts in lead- 
ing cases. It also includes a description 
of administrative processes by which 
the laws are enforced. The beginner in 
antitrust or general practitioner will 
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find very illuminating the introduction 
which outlines the antitrust laws, de- 
fines the various terms and analyzes 
the aim and scope of antitrust. For 
example, at page 13 and following is 
an excellent statement concerning the 
Rule of Reason and per se rules. 

Part II assesses the value and mean- 
ing of the antitrust system in relation 
to the historical and social reasons for 
its adoption and its continuing vitality 
in the U. S. A., and considers how far 
antitrust is a model for other countries, 
particularly the United Kingdom. 

This task has been remarkably well 
Abe 


foreword: “I know of no other single 


done. As Fortas stated in the 
volume which covers the entire field of 
antitrust so comprehensively and so 


well.” 


W ATER PURITY: A STUDY IN 
LEGAL CONTROL OF NATURAL 
RESOURCES. By Earl Finbar Mur- 
phy. Madison, Wisconsin: The Univer- 
sity of Wisconsin Press. 1961. Pages x, 
212. (Reviewed by Frank M. Covey, 
Jr., who is in practice in Chicago and is 
Chairman of the Committee on Coop- 
eration with the Junior Bar Conference 
of the Section of Local Government 
Law.) 

In a recent Public Health Service 
hearing on water pollution, a Louisiana 
farmer testified that ninety-five of his 
one hundred and forty cattle died from 
drinking the water in a creek that ran 
When 
flowed it killed the trees along the 


by his farm. the creek over- 
banks and rendered over two thirds of 
the farm unfit for growing crops. A 
local sportsman added that every form 
of life in the creek had been killed, 
even frogs. 

In the area of Sioux City, the Public 
Health Service engineers report the 
Missouri River is covered with floating 
excrement and obvious sewage solids 
and that the junction of the Floyd and 
Missouri Rivers is almost clogged with 
untreated packing plant wastes. 

In September of 1960 the United 
States Government filed suit against the 
City of St. Joseph, Missouri, to stop 
the city from pouring raw sewage and 
untreated into the 
Missouri River. That suit is still pend- 
ing, but, twenty-four miles south and 


industrial wastes 


downstream of St. Joseph, the City of 
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Atchison, Kansas, takes its water sup- 
ply from this same river—untreated 
sewage and wastes notwithstanding. 

These foregoing examples indicate 
clearly that water pollution, with its 
accompanying spread of disease, in- 
creased cost of certain businesses, fish- 
and wildlife-kills and the destruction of 
a vital natural resource, is one of the 
most pressing problems facing this 
country. It is not, however, a new 
problem in spite of its current im- 
portance. The law has long grappled, 
with varying degrees of success, with 
the problem of preserving water purity 
and preventing or controlling water 
pollution. 

Water Purity is a study of the de- 
velopment of the law of water pollution 
and the attempts, by the State of Wis- 
consin in particular, to solve the prob- 
lems presented by the increasing need 
for pure water and the growth of pollu- 
tion in intensity and in sources. The 
author, who is Professor of Law at 
Temple University in Philadelphia, has 
treated the subject in a manner both 
scholarly and highly readable. 

In this book, based on a study fi- 
nanced by a Rockefeller Fellowship in 
Natural Resources and conducted by 
Dr. Murphy at the University of Wis- 
consin Law School, the author traces 
the law’s attempts to cope with the 
pollution problem through legislative 
means, the judiciary and finally 
through the administrative agency. Dr. 
Murphy concludes that only in the 
development of the administrative 
agency can water pollution control, or 
any other natural resource preservation 
program, achieve an effective legal im- 
plementation, 

The author presents an excellent and 
thoroughly documented study of water 
pollution control in Wisconsin, but he 
has also done more than that. He has 
shown that resource management is 
successful only when implemented by 
an intelligently operated administrative 
agency which can cope with varying 
problems, weigh various interests and 
achieve a resource management pro- 
gram that maximizes resource preserva- 
tion and minimizes adverse impact on 
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industrial and commercial develop- 
ment. 

To achieve this, Dr. Murphy has 
gone behind the statutes and cases and 
has delved deeply into the state 
archives and records and has inter- 
viewed and observed private and public 
agencies active in the area of water 
pollution control. This section alone 
would make the book worthwhile as an 
accurate study of administrative oper- 
ation, but coupled with the study of 
legal development it makes the book a 
sine qua non in natural resource law. 

Water Purity is a well written and 
complete study of water pollution con- 
trol in Wisconsin and a thoughtful 
commentary on resource management 
in general. It will be of great interest 
not only to lawyers active in resource 
preservation but also to anyone inter- 


ested in the administrative process. 


DeprECIATION AND TAXES: A 
SYMPOSIUM. Princeton, New Jersey: 
Tax Institute, Inc. 1959. $6.00. Pages 
viii, 248. (Reviewed by Harry K. 
Mansfield, of the Boston Bar, a mem- 
ber of the Council of the American Bar 
Association’s Section of Taxation.) 

Annualiy the Tax Institute, Inc., 
holds a symposium to focus attention 
on a major problem of taxation. This 
is only one of the several useful func- 
tions performed by the Institute. This 
publication collects in written form the 
discussion held in November, 1958, on 
the vital subject of tax policy with 
respect to depreciation allowances. The 
subject has been debated in many or- 
ganizations, including the Section of 
Taxation, where proposals for funda- 
mental changes were put forward by 
the Section’s Committee on Depreci- 
ation at the August, 1960, meeting of 
the Section in Washington. 

This symposium collection contains 
the views, set forth in layman’s lan- 
guage, of fifteen experts from univer- 
sities, industry, trade associations, 
from the professions of law and 
accountancy and from the Internal 
Revenue Service. Their differing view- 
points tend to reflect their back- 
grounds, and yet throughout there is 
evident an attempt to reach a reason- 


American Bar Association Journal 


able common ground for the better- 
ment of our economy. The views ex- 
pressed here have not suffered the 
depreciation of time. Their echoes can 
be found in the papers and statements 
presented to the panel discussion on 
income tax revision presented last year 
to the House Ways and Means Com- 
mittee of the Congress. Perhaps they 
may eventually be reflected in the legis- 
lative program of the Treasury Depart- 
ment. 

The papers are divided into four 
categories: the fundamentals of de- 
preciation policy, depreciation and the 
changing price level, tax aspects and 
management decisions and considera- 
Even 


though depreciation policy has a sig- 


tions in depreciation reform. 


nificant effect on income computation 
for a variety of reporting aspects, the 
tax consequences of a particular de- 
preciation policy are by all odds the 
most significant. And the most trouble- 
some aspect of the tax problems re- 
volves around the relationship of the 
depreciation allowance to capital gains 
treatment on the disposal of depreci- 
able assets. Brady Bryson expresses the 
thought that if we ensure that depreci- 
ation allowances are properly taken, 
then the present treatment of gains and 
losses on depreciable property is right. 
However, many persons are concerned 
to avoid any necessity for precision in 
computing depreciation, and these per- 
sons frequently hold the opinion that 
the present favorable treatment for dis- 
positions will have to give way before 
reform will come. As a practical matter, 
this certainly seems to be the case. 
Perhaps the results of the Treasury 
Department’s 


depreciation question- 


naire, which has been circulated to 
businesses throughout the country, will 
afford some guidance as to the need 
for further reform and the willingness 
to compromise. 

In any event, an intelligent con- 
sideration of this important economic 
problem can be founded upon the ma- 
terials published in this symposium. 
Certainly, tax technicians should be 
encouraged to consider the economic 
and administrative bases of their prob- 
lems. This book is an excellent starting 
point in the field of depreciation. 
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Review of Recent 
Supreme Court Decisions 


Antitrust Law... 
requirements contracts 

Tampa Electric Company v. Nash- 
ville Coal Company, 365 U. S. 320, 
5 L. ed. 2d 580, 81 S. Ct. 623, 29 Law 
Week 4237. (No. 87, decided February 
27, 1961.) On writ of certiorari to the 
United States Court of Appeals for the 
Sixth Circuit. Reversed and remanded. 

This decision reversed holdings by 
the courts below that a twenty-year 
requirements contract for coal was un- 
forceable as a violation of Section 3 
of the Clayton Act. The Court held 
that the lower courts had misconceived 
the relevant market affected by the 
contract. 

Petitioner, a public utility in the 
Tampa, Florida, area, decided to ex- 
pand its facilities in 1955. It con- 
tracted with respondents to furnish the 
expected coal requirements for two 
generating units for a twenty-year 
period. The contract provided for the 
use of not less than 225,000 tons of 
coal per unit per year, and it was con- 
templated that eventually ten times that 
amount would be needed. Aside from 
this contract, the total consumption of 
coal in peninsular Florida was about 
700,000 tons annually, supplied by 700 
dealers in the producing area. It was 
estimated that petitioner's maximum 
requirements would be about 1 per cent 
of the total coal of the same type pro- 
duced and marketed from respondent’s 
producing area. In 1957, before the 
first of the new generating units was 
opened, respondent advised petitioner 
that the contract violated the antitrust 
laws and that no coal would be de- 
livered, foreing petitioner to obtain 
another supplier. Petitioner brought 
this suit in the District Court for a de- 
claratory judgment that the contract 
was valid and for enforcement of its 
terms. The District Court granted re- 
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spondent’s motion for summary judg- 
ment on the ground that the undisputed 
facts showed the contract to be a viola- 
tion of Section 3 of the Clayton Act. 
The Court of Appeals affirmed. 


The Supreme Court reversed and 
remanded, speaking through Mr. Jus- 
tice Clark. The Court declared that 
even though a contract is an exclusive 
dealing arrangement, it does not vio- 
late the statute unless its performance 
will foreclose competition in a sub- 
stantial share of the line of commerce 
affected. The Court reviewed the nine 
previous cases in which it had inter- 
preted Section 3 of the Clayton Act, 
and derived three “guidelines” for de- 
ciding cases of this type. First, it said, 
the line of commerce must be deter- 
mined. Here, the Court said, it would 
assume that the line of commerce was 
bituminous coal. Second, the area of 
effective competition in the line of 
commerce must be charted by careful 
selection of the market area in which 
the seller operates and to which the 
buyer can practicably turn for supplies, 
and, third, the competition foreclosed 
by the contract must be found to con- 
stitute a substantial share of the rele- 
vant market. The Court felt that neither 
peninsular Florida nor the states of 
Florida and Georgia combined could 
be said to constitute the relevant mar- 
ket of effective competition in this case, 
since the 700 coal dealers who com- 
peted with respondent sold suitable 
coal in Pennsylvania, Virginia, West 
Virginia, Kentucky, Tennessee, Ala- 
bama, Ohio and Illinois, and the total 
bituminous coal produced by them in 
one year amounted to some 359,000,- 
000 tons, of which 290,000,000 tons 
were sold on the open market. The 
Court said that this clearly indicated 
that the proportionate volume of com- 
petition foreclosed by the contract was 
“quite insubstantial”. 
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Mr. Justice Black and Mr. Justice 
Douglas noted that they were of the 
opinion that the courts below were 
correct, and the judgment should have 
been affirmed. 

The case was argued by Walter C. 
Chanler for petitioner and by Abe 
Fortas for respondent. 


Criminal Law .. . 
inconsistent counts 

Milanovich v. United States, 365 
U.S. 551, 5 L. ed. 2d 773, 81 S. Ct. 
728, 29 Law Week 4265. (No. 79, 
decided March 20, 1961.) On writ of 
certiorari to the United States Court of 
Appeals for the Fourth Circuit. Judg- 
ment affirmed in part and in part set 
aside and remanded. 

This held that the trial 
judge erred in instructing the jury that 
one of the petitioners could be con- 
victed both of stealing and receiving 


decision 


stolen currency. 

The petitioners were husband and 
wife, both convicted in a federal dis- 
trict court for stealing several thousand 
dollars from a commissary store at a 
naval base. The wife was convicted also 
on a separate count for receiving and 
concealing the stolen currency. Both 
received terms on the larceny count, 
and the wife received a concurrent five- 
year sentence on the receiving count. 
It appeared (the details are given only 
in one of the dissenting opinions) that 
the petitioners transported three others 
under an agreement whereby the three 
were to break into the naval commis- 
sary and steal government funds. The 
petitioners were to wait outside until 
the three returned, but instead they 
drove off without waiting. Not finding 
the petitioners’ automobile, the thieves 
buried the booty. Seventeen days later, 
the wife removed some of the booty 
and it was discovered on her premises 
by agents of the FBI. Counsel insisted 
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that the petitioners could not be con- 
victed both of stealing and receiving, 
and the trial court directed a verdict of 
acquittal on the receiving count insofar 
as the husband was concerned, but 
denied a motion for acquittal filed on 
the wife’s behalf. The Court of Appeals 
set aside the wife’s sentence for receiv- 
ing in the light of the Supreme Court’s 
decision in Heflin v. United States, 358 
U. S. 415, which held that a defendant 
could not be convicted and cumula- 
tively sentenced for both robbing a 
bank and receiving the proceeds of the 
robbery. 

Speaking for the Supreme Court, 
Mr. Justice Stewart held that the Court 
of Appeals was correct, and went on 
to order a new trial on the ground that 
the judge should have instructed the 
jury that a guilty verdict could be 
returned upon either the stealing or 
receiving count, but not upon both. 
There was no way of knowing, the 
Court said, “whether a properly in- 
structed jury would have found the 
wife guilty of larceny or of receiving 
(or, conceivably, of neither)”. The 
Court affirmed the judgment as to the 
husband. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Clark, Mr. Justice Harlan 
and Mr. Justice Whittaker, wrote a 
dissenting opinion which argued that 
the wife’s participation in the larceny 
and her subsequent retrieval of the loot 
were legally separate activities. 

Mr. Justice Clark, joined by Mr. 
Justice Whittaker, wrote a dissenting 
opinion which pointed out that the 
court’s ruling in effect held that the 
jury should have been instructed that 
it return a not guilty verdict on one 
count or the other, yet in fact this 
would be a false verdict. 

The case was argued by J. Hubbard 
Davis and Raymond W. Bergan for 
petitioners and by J. F. Bishop for the 
United States. 


Criminal Law .. . 
second-offender statute 

Reynolds v. Cochran, 365 U. S. 525, 
5 L. ed. 2d 754, 81 S. Ct. 723, 29 Law 
Week 4277. (No. 115, decided March 
20, 1961.) On writ of certiorari to the 
Supreme Court of Florida. Reversed 
and remanded. 

This decision reversed petitioner’s 


conviction for being a second offender 
on the ground that his request for 
counsel in the second-offender hearing 
was not granted. The Court did not 
reach the more interesting question of 
the validity of the second-offender stat- 
ute involved. 

In 1956, petitioner was convicted of 
grand larceny in a Florida court. He 
was released in December, 1957, with 
time for good behavior and was dis- 
charged an absolutely free man. Two 
months later, an information was filed 
against him charging that he had been 
convicted of two felonies under the 
laws of Florida and was therefore sub- 
ject to that state’s second-offender stat- 
ute. The first felony was a 1934 
conviction for robbery for which the 
petitioner had also completely served 
his sentence. According to the petition, 
the defendant requested counsel when 
he was brought to trial but was told by 
the court that counsel would be of no 
assistance to him since he admitted the 
two convictions. The court sentenced 
him to ten years in prison. The Florida 
Supreme Court later denied a petition 
for habeas corpus. 


The Supreme Court reversed and 
remanded, speaking through Mr. Jus- 
tice Black. The petition alleged that 
the second-offender conviction was not 
authorized by the Florida statute and 
that it violated both state and federal 
constitutions. The Court decided the 
case on the denial of counsel issue, 
saying that the facts fell within the 
doctrine of Chandler v. Fretag, 348 
U. S. 3, which had held that a multiple 
offender has a constitutional right to 
the assistance of his own counsel in 
a multiple-offender proceeding. The 
Court pointed out that counsel might 
have found defects in the 1934 convic- 
tion that would have precluded its 
admission in the multiple-offender pro- 
ceeding and that the proceeding in- 
volved a difficult question of Florida 
law, since the Florida Supreme Court 
has never passed on the question 
whether the second-offender statute 
may be applied to reimprison a person 
who has completely satisfied the sen- 
tence imposed upon his second convic- 
tion. The very existence of these diffi- 
cult questions indicated the petitioner’s 
need for counsel, the Court declared. 

The case was argued by Claude 
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Pepper, acting under appointment of 
the Court, for petitioner and by George 
R. Georgeiff for respondent. 


Evidence .. . 
admissibility of 
confession 

Rogers v. Richmond, 365 U. S. 534, 
5 L. ed. 2d 760, 81 S. Ct. 735, 29 Law 
Week 4269. (No. 40, decided March 
20, 1961.) On writ of certiorari to the 
United States Court of Appeals for the 
Second Circuit. Reversed. 

Because the trial judge apparently 
took into account the circumstance of 
probable truth in holding that peti- 
tioner’s confession of murder was vol- 
untary, the Supreme Court here re- 
versed the conviction and remanded 
either for retrial or discharge of the 
prisoner. 

Petitioner was convicted of murder 
in a Connecticut court over his con- 
tention that confessions which he had 
signed had been coerced. Testimony of 
police officers flatly contradicted the 
prisoner and the trial judge concluded 
that the confessions were voluntary and 
allowed the case to go to the jury. The 
state Supreme Court of Errors found 
no error in the admission of the con- 
fessions and affirmed the conviction. 

On petition for habeas corpus, the 
Federal District Court held a hearing 
and took the testimony of the petitioner 
and three police officers. The District 
Court concluded that the confessions 
were the result of pressure brought 
upon petitioner by the police, but the 
Court of Appeals vacated the judgment 
on the ground that it was error to hold 
a de novo hearing on issues of fact 
that had been considered and adjudi- 
cated by the state courts. The Supreme 
Court denied certiorari, noting that it 
read the Court of Appeals’ ruling to 
hold that while the District Judge 
might accept the state court proceed- 
ings, “he need not deem such determi- 
nation binding, and may take testi- 
mony”. On remand, the district judge 
considered himself bound by the state 
court’s findings and ruled that he could 
not find that the confessions were the 
product of coercion. The Court of Ap- 
peals affirmed, one judge dissenting. 

Mr. Justice Frankfurter, speaking 
for the Supreme Court, reversed on the 
ground that the state courts had failed 
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to apply the standard demanded by the 
due process clause of the Fourteenth 
Amendment in determining the admis- 
sibility of the confessions. The rule 
was clear, the Court said, “that convic- 
tions following the admission into evi- 
dence of confessions which are in- 
voluntary, i.e., the product of coercion, 
either physical or psychological, can- 
not stand. This is so not because such 
confessions are unlikely to be true but 
because the methods used to extract 
them offend an underlying principle in 
the enforcement of our criminal law: 
that ours is an accusatorial and not 
an inquisitorial system—a system in 
which the State must establish guilt by 
evidence independently and freely se- 
cured and may not by coercion prove 
its charge against an accused out of his 
own mouth.” Here, in finding the con- 
fessions voluntary, the trial judge had 
found that “the pretense of bringing 
petitioner’s wife in for questioning 
‘had no tendency to produce a confes- 
sion that was not in accord with the 
truth’”. The 


Court, entered into the opinion of the 


same view, said the 
Supreme Court of Errors—that the 
probable reliability of a confession is a 
circumstance of weight in determining 
its voluntariness. This, said the Court, 
was not a permissible standard of ad- 
mission under the Fourteenth Amend- 
ment, 

Mr. Justice Stewart, joined by Mr. 
Justice Clark, dissented on the ground 
that the appropriate inquiry was not the 


‘ 


failure of the state courts to “verbalize 
the correct Fourteenth Amendment test 
of admissibility” but rather whether a 
confession was admitted that was in 
fact 
Amendment standards. 


involuntary under Fourteenth 
In this view, 
the case should have been remanded 
for a plenary hearing to determine that 
question. 

The case was argued by Louis H. 
Pollak and Jacob D. Zeldes for peti- 
tioner and by Abraham S. Ullman for 


respondent. 


Evidence... 
eavesdropping 
Silverman v. United States, 365 U. S. 
505, 5 L. ed. 2d 734, 81 S. Ct. 679, 29 
Law Week 4249. (No. 66, decided 
March 6, 1961.) On writ of certiorari 
to the United States Court of Appeals 


for the District of Columbia Circuit. 
Reversed. 

In this decision, police eavesdrop- 
ping by use of a “spike mike” attached 
to a heating duct in petitioners’ house 
was held to be a violation of his Fourth 
Amendment rights. The Court based 
its holding on the fact that the eaves- 
dropping was accomplished by an “un- 
authorized physical penetration” into 
petitioners’ premises. 

The record indicated that the police 
that 


occupied by the petitioners was being 


had reason to believe a house 
used as the headquarters of a gambling 
operation. With the permission of the 
owner of the adjoining row house, they 
employed a microphone with a spike 
about a foot long attached to listen in 
on conversations taking place in the 
suspected premises. The spike was 
driven into a crevice in the wall until 
it made contact with a heating duct, 
which then served as a sounding board. 

The Court of Appeals affirmed the 
convictions, holding that the trial court 
the testi- 


obtained 


had not erred in admitting 
mony of the police officers 
from the listening device. 
Speaking for the Supreme Court, 
Mr. Peti- 


tioners had asked the Court to recon- 


Justice Stewart reversed. 
sider its rulings in Goldman v. United 
States, 316 U. S. 129, and On Lee v. 
United States, 343 U.S. 747. In Gold- 
man, a detectaphone had been placed 
against a wall to listen to conversations 
taking place in the next office; in On 
Lee, a federal agent, who was ac- 
quainted with the petitioner, had en- 
tered his laundry and engaged him in 
The 


agent had a microphone concealed on 


an incriminating conversation. 
his person. In each of those cases, the 
Court had held that there was no viola- 
tion of the petitioner’s Fourth Amend- 
ment rights. The Court distinguished 
the present case on the ground that 
here there was a physical invasion of 
petitioners’ premises. The Court in- 
sisted that its decision was not based 
on the niceties of local property law, 
but rather upon “the reality of an 
actual intrusion into a constitutionally 
protected area”. 

Mr. Justice Douglas, in a concurring 
opinion, argued that the “physical 
penetration” test applied by the Court 
was irrelevant and that the controlling 
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factor should be the invasion of 
privacy. 

Mr. Justice Clark and Mr. Justice 
Whittaker, concurring, noted that they 
joined the Court’s opinion in view of 
its determination “that the unauthor- 
ized physical penetration into peti- 
tioners’ premises constituted sufficient 
trespass to remove this case from the 
coverage of earlier decisions”. 

The case was argued by Edward 
Bennett Williams for petitioners and 


by John F. Davis for the United States. 


Patents ... 
reconstruction 

Aro Manufacturing Co. v. Convert- 
ible Top Replacement Co., Inc., 365 
U. S. 336, 5 L. ed. 2d 592, 81 S. Ct. 
599, 29 Law Week 4218. (No. 21, de- 
cided February 27, 1961.) On writ of 
certiorari to the United States Court of 
Appeals for the First Circuit. Reversed. 

At issue here was whether the mak- 
ing of replacement fabric for a pat- 
ented folding top for convertible auto- 
mobiles infringed the patent. The 
Court held that it did not. 

The patent was described as one for 
a “Convertible Folding Top with Auto- 
mobile Seal at Rear Quarter”, and con- 
sisted of a combination in an automo- 
bile body of a flexible top fabric, 
supporting structures and a mechanism 
for sealing the fabric against the side 
of the automobile body in order to 
keep out the rain. None of the com- 
ponents were patented. The components 
of the patented combination, other than 
the fabric, normally are usable for the 
lifetime of the car, but the fabric has a 
much shorter life and normally must 
be replaced after about three years’ 
use. The petitioners manufacture re- 
placement fabrics designed to fit vari- 
ous models of automobiles. 

Respondent, which had a “territorial 
grant” of all rights in the patent, 
brought this action against petitioners 
for infringement. After a trial without 
a jury, the District Court held that the 
patent was valid and infringed, and 
accordingly it enjoined petitioners 
from further manufacture, sale or use 
It ap- 
pointed a master to report on the mat- 
ter of damages. The Court of Appeals 
affirmed, holding that the replacement 
of the fabric constituted reconstruction 


of the replacement fabrics. 
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of the combination and thus infringed 
or contributorily infringed the patent. 
Mr. Justice Whittaker, speaking for 
the Supreme Court, 
Court first determined that petitioner 
was not guilty of direct infringement, 
since the fabric was merely an un- 
patented element of the combination 
and separate elements of patented com- 
binations are not covered by the patent. 
The Court then went on to hold that 
there was no contributory infringement 
because replacing the fabric was 
merely the replacement of a spent ele- 
ment, necessary to maintain “the use 
of the whole” combination. The Court 
said that reconstruction of a patented 
entity comprised of unpatented ele- 
ments is limited to a true reconstruc- 
tion of the entity so as to “in fact 
make a new article” after the entity, 
viewed as a whole, has become spent. 
“Mere replacement of individual un- 
patented parts, one at a time... is no 
more than the lawful right of the owner 
to repair his property”, the Court said. 
Mr. Justice Black wrote a concurring 
opinion that expressed complete agree- 
ment with the opinion of the Court and 
went on to answer specifically some of 
the points raised by Mr. Justice Bren- 
nan and Mr. Justice Harlan. Their 
opinions “attempt to introduce wholly 
unnecessary and undesirable confu- 
sions, intricacies and complexities into 
what has been essentially very simple 
” 


under the opinions of this Court... . 
Mr. Justice Black declared. 

Mr. Justice Brennan, concurring in 
the result, argued that, while the re- 
placement of the fabric was “repair”, 
not “reconstruction”, the test enunci- 
ated by the Court was too narrow a 
standard of what constitutes impermis- 
sible “reconstruction”. 

Mr. Justice Harlan, joined by Mr. 
Justice Frankfurter and Mr. Justice 
Stewart, wrote a dissenting opinion 
which argued that there could be no 
single test to decide between “recon- 


reversed. The 


struction” and “repair”. The dissent 
also argued that the courts below had 
applied the proper standards and the 
Court should not substitute its own 
judgment for theirs. 

The case was argued by David Wolf 
for petitioners and by Elliott I. Pollock 
Ralph 5S. 
States as 


for respondent, and by 
United 
amicus curiae, urging reversal. 


Spritzer for the 


Taxation... 
federal immunity 

Laurens Federal Savings and Loan 
Association v. South 
Commission, 365 U. S. 
2d 749, 81 S. Ct. 719, 29 Law Week 
4275. (No. 126, decided March 20, 
1961.) On writ of certiorari to the 
Supreme Court of the State of South 


Carolina Tax 
S17, 5 L. ed. 


Carolina. Reversed and remanded. 

This decision held that advances se- 
cured by a federal savings and loan 
association from a federal home loan 
bank organized under the Federal 
Home Loan Bank Act of 1932 could 
not be subject to state documentary 
stamp taxes. 

Petitioner, a federal savings and 
loan association in South Carolina or- 
ganized under the Home Owners’ Loan 
Act of 1933, has since 1953 secured 
’ totalling $5,675,000 from 


the federal home loan bank. The state 


‘advances’ 


assessed documentary stamp taxes on 
the written promissory notes to the 
bank under a state statute. Petitioner 
paid the $2,270 worth of taxes under 
protest and then filed this action in the 
state court for refund, contending that 
the advances were exempt from state 
taxation under the Federal Home Loan 
Bank Act. The State Supreme Court 
upheld the taxes on two grounds: first, 
that the exemption provisions of the 
Home Loan Bank Act did not apply to 
taxes imposed upon the borrowing sav- 
ings and loan association, but only to 
the lending home loan bank; second, 
that the 1932 exemption had been im- 
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plicitly repealed as to transactions like 
this one by the Home Owner’s Loan 
Act of 1932. 

Speaking for a unanimous Supreme 
Court, Mr. Justice Black reversed and 
remanded. The Court said that the is- 
sue of exemption had been expressly 
determined in Pittman v. Home Own- 
ers’ Loan Corp., 308 U. S. 21, which 
affirmed a holding that a Maryland 
statute imposing a stamp tax upon the 
recording of mortgages could not be 
applied to mortgages securing loans 
from the corporation. The fact that 
here the tax was assessed against the 
borrower instead of the lender was 
immaterial, the Court said, “because 
whoever pays it it is a tax upon the 
mortgage and that is what is forbidden 


+) 


by the law of the United States”. 

The Court then turned to the state 
court’s holding that the exemption had 
been repealed by the 1933 Home Own- 
er’s Loan Act. The provision relied on 
by the state court was Section 1464(h) 
of 12 U.S.C., which provides that 
“[N]o State ... shall impose any tax on 
such associations or their franchise, 
capital, reserves, surplus, loans, or in- 
come greater than that imposed by 
such authority on other similar local 
mutual or cooperative thrift and home 
financing institutions.” The Court said 
that this language was intended to bar 
discriminatory state taxation of federal 
savings and loan associations, but was 
not intended to repeal the 1932 provi- 
sion exempting the loan transactions 
from state taxation. The two statutes 
were designed to provide home owners 
with easy credit at low cost, were 
passed together within a year of each 
other on the basis of the same hear- 
ings, and, read together, form a con- 
sistent scheme to achieve the purpose 
of Congress, the Court declared. 

The case was argued by Frank K. 
Sloan for petitioner and by James M. 
Windham for respondents. 
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What’s New in 


The current product of courts, 


departments and agencies 


Attorneys at Law... 
malpractice 

A California court has held that 
beneficiaries under a will may sue the 
lawyer who drew the will for faulty 
preparation of the instrument, either 
on the theory of negligence or third- 
party beneficiary, although there is no 
privity between the lawyer and the 
beneficiaries. 

The decision was foreshadowed in 
1958 in Biakanja v. Irving, 49 Cal. 2d 
647, 320 P. 2d 16, in which the Su- 
preme Court of California ruled that a 
suit could be maintained against a 
notary public for defective execution 
of a will which caused the beneficiary 
to lose seven eighths of an estate. Until 
that case, however, the law of Califor- 
nia, as established in 1895 in Buckley 
v. Gray, 110 Cal. 339, 42 Pac. 900, had 
been that lack of privity precluded any 
duty arising from the preparer of the 
will to the beneficiaries and that ac- 
cordingly there could be no action. In 
the instant case the California District 
Court of Appeal for the First District 
noted the Biakanja decision and de- 
clared that the law of California now 
permitted the suit. 


The lawyer sued in this case made 
the privity argument, but to no avail. 
It was charged in the complaint that he 
placed a provision in the will that ran 
afoul of California law on restraints 
and suspensions of alienation and the 
Rule against Perpetuities, and that be- 
cause of this the will was contested and 
the beneficiaries involved were forced 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 


the Law 








to settle the litigation for $75,000 less 
than they would have received. Their 
complaint on this score contained a 
negligence count and a count alleging 
they were third-party beneficiaries of 
the contract between the testator and 
the lawyer. 

The Court went along with the plain- 
tiffs on both theories. To arrive at this 
conclusion, it first had to eliminate the 
problem of lack of privity. As to the 
negligence count, the Court noted not 
only the abandonment of the doctrine 
in Biakanja, but also pointed out that 
it had been dropped in cases of manu- 
facturers’ and suppliers’ liability to 
consumers. It rejected a contention 
that the unauthorized practice of law 
aspects of Biakanja were controlling in 
its decision. “Rejection of the privity 
doctrine in this type of case is particu- 
larly justified because no other person 
can recover for the loss caused by the 
attorney's negligence”, the Court de- 
clared. 

As to the third-party beneficiary 
count, the Court referred to a statu- 
tory provision that a contract made 
expressly for the benefit of a third 
person may be enforced by him, and 
pointed out that the complaint stated 
that the testator’s “primary and ex- 
pressed intention” was to transmit a 
specific portion of his estate to the 
plaintiffs. It concluded that they had 
stated a cause of action as third-party 
beneficiaries. 

A third count in the complaint al- 
leged negligence in obtaining less-than- 
complete releases for the beneficiaries 
when they made the settlement with 
the will contestants. The Court also 
ruled that this count stated a cause of 
action. 

Court of 
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Appeal of California, First District, 
March 6, 1961, Shoemaker, J., 11 Cal. 
Rptr. 727.) 


Criminal Law .. . 
criminal responsibility 

In an exhaustive opinion by Chief 
Judge Biggs that will probably become 
a landmark, the Court of Appeals for 
the Third Circuit has discarded the 
McNaghten right-and-wrong test for 
criminal responsibility and has spelled 
out a formula of its 
deeply into the subject, the Court found 
that the Durham test adopted by the 
United States Court of Appeals for the 
District of Columbia Circuit in 1954 
is not entirely satisfactory. 


Delving 


own. 


In the case at bar, the defense re- 
quested both McNaghten and Durham 
instructions, but the trial court gave 
only the former, plus an irresistible 
impulse charge. The McNaghten rules, 
which take their name from McNagh- 
ten’s Case, 8 Eng. Rep. 722, hold a 
defendant responsible for criminal con- 
duct “if, at the time of the commission 
of the offense for which the defendant 
stands accused, the defendant was not 
able to distinguish right from wrong 
..-” On the other hand, what has come 
to be called the Durham rule, promul- 
gated judicially in Durham v. U. S., 
214 F. 2d 862, places the test of crimi- 
nal responsibility on whether the de- 
fendant was suffering from a diseased 
or defective mental condition or mental 
illness when he committed the act, and 
the act was the product of the mental 
abnormality. 

After refusing first to hold that 
psychopaths and sociopaths are “sane” 
as a matter of law, the Court turned to 
the McNaghten rules and concluded 
that they should not be applied in 
United States courts today. Tracing 
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McNaghten’s historical background, 
the Court pointed out that the “rules” 
are really answers to questions made 
by the judges of England to the House 
of Lords in 1843 after Daniel Mc- 
Naghten, a man intent on assassinating 
the prime minister, mistakenly shot the 
prime minister’s private secretary and 
was subsequently acquitted. But the 
“rules” were expounded as early as 
1582 in Lambard’s Eirenarcha, in a 
year, Judge Biggs remarked, “in which 
belief in witchcraft and demonology, 
even among well educated men, was 
widespread”. 

The McNaghten test is unworkable 
and a sham, the Court declared. It 
pointed out that a person might commit 
a criminal act believing it to be moral- 
“Our contain 
many patients”, it said, “who are in- 


ly right. institutions 
sane or mentally ill or mentally dis- 
eased and who know the difference 
between right and wrong. A visit of a 
few hours at any one of our larger 
state institutions within the circuit will 
convince even the lay visitor of the 
correctness of this statement. The test, 
therefore, of knowledge of right and 
wrong is almost meaningless.” The 
Court stated that it was absurd to 
limit a skilled psychiatrist to answer- 
ing one question—Did the defendant 
know the difference between right and 
wrong ?—when one considers the “ar- 
ray of symptomatology” employed by 
psychiatrists in determining the mental 
condition of an individual. The Court 
concluded: “How, conceivably, can 
the criminal responsibility of a men- 
tally ill defendant be determined by 
the answer to a single question placed 
on a moral basis?” 

Moving on to answer other argu- 
ments, the Court found that it was not 
bound by any prior decisions of the 
Supreme Court of the United States; 
it read the decisions as not embracing 
the McNaghten rules to the exclusion 
of all others and it posited the belief 
that the Supreme Court would not 
apply the rules today. 

The Court recognized criticism of 
the Durham test and it said that it does 
not present “the best or only feasible 
test”. Then the Court declared: 


We are of the opinion that the fol- 
lowing formula most nearly fulfills the 


objectives just discussed: The jury 
must be satisfied that at the time of 
committing the prohibited act the de- 
fendant, as a result of mental disease 
or defect, lacked substantial capacity 
to conform his conduct to the require- 
ments of the law which he is alleged 
to have violated. 


This formula is drawn, as Judge Biggs 
said in a footnote, from the test pro- 
posed to the American Law Institute 
in its Model Penal Code. It eliminates 
the Model Code’s additional but dis- 
junctive test that the defendant lacked 
substantial capacity “to appreciate the 
criminality of his conduct”. Judge 
Biggs noted also that his test is similar 
to one proposed in England by the 
Royal Commission on Capital Punish- 
ment, which, he says, borrowed it from 
the British Medical Association. 

One judge dissented in part. He said 
he was “not unmindful of the impor- 
tant contribution which the majority 
opinion makes in providing trial judges 
with more precise and scientific in- 
struction for juries on the relation of 
mental disorder to criminal responsibil- 
ity”, but he did not think the Mc- 
Naghten instruction was prejudicial in 
this case. He felt that the defendant 
would be treated for mental illness as 
a convict, whereas if on retrial he 
were acquitted, it would be doubtful 
that he would be restrained and receive 
psychiatric treatment. 


(U.S. v. Currens, United States Court 
of Appeals for the Third Circuit, May 1, 
1961, Biggs, C. J.) 


Criminal Law .. . 
let’s be specific 

“Andorian” buffs have another case 
for their collections. This one comes 
from the United States Court of Mili- 
tary Appeals and it concerns a Navy 
court-martial specification that charged 
that the accused did “wrongfully ap- 
propriate lawful money and/or prop- 
erty of a value of about $755.51, the 
property of the United States”. 

The Court reversed the conviction 
on the ground that the specification 
lacked the required particularity to 
apprise the accused of the crime against 
which he must defend. It said that the 
inclusion of “this abominable combina- 
tion ... deprives the accused, appellate 
reviewing agencies, and those who may 
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in the future examine the charge, of 
any information concerning the nature 
of the res which he misappropriated”, 
The Court complained that it couldn't 
divine whether the accused “took both 
money and property or only one of 
the two”, or “whether he wrongfully 
sequestered the captain’s gig, and per- 
haps thereby rendered the convening 
authority an accuser, or whether he 
utilized some Navy-furnished service 
which cannot be the subject of lar- 
ceny’. 

The Court ruled that the fact that 
the accused pleaded guilty did not 
cure the defect, particularly since he 
was tried by a special court martial 
and was not represented by an attor- 
ney. 

One judge dissented. He deplored 
the use of “and/or” but he said that 
the offense was clearly charged and 
that only the thing wrongfully appro- 
priated was somewhat uncertain. He 
felt that the record showed that the 
accused was not in the dark because 
of the specification and that his plea 
of guilty was made knowingly. 


(U. S. v. Autrey, United States Court 
of Military Appeals, March 24, 196], 
Ferguson, J., 12 U.S.C.M.A. 252.) 


Evidence... 
attorney-client privilege 

The Supreme Court of Ohio, with 
two judges dissenting, has held that an 
attorney is bound under the attorney- 
client privilege not to testify concern- 
ing his observations of the mental com- 
petency of a testator who consulted the 
attorney but whose will was drawn by 
another. 

The attorney was called to the testa- 
tor’s house to prepare a will, but left 
after about a half hour without doing 
so. The next day another lawyer was 
called and he drew the will. In a sub- 
sequent will contest, based on the testa- 
tor’s alleged incompetency to make a 
will, the attorney was called as a wit- 
ness by the contestants, but the trial 
judge sustained objections to his testi- 
fying on the ground that his testimony 
would concern a privileged communi- 
cation. 

The Supreme Court of Ohio affirmed. 
The Court ruled first that the privilege 
attached although no attorney-client 
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relationship actually arose between the 
testator and the witness. It pointed out 
that the purpose of the attorney-client 
privilege rule is to permit complete 
freedom of disclosure by the client to 
the attorney without fear that the 
things disclosed will be revealed. This 
must of necessity be done before the 
actual contract of employment is made, 
the Court said. “In order for a person 
to have complete freedom in seeking 


” 


the services of an attorney it re- 


marked, “it necessarily follows that 
disclosures made by such person to 
an attorney with a view of enlisting 
the attorney’s services in his behalf 
fall within the rule...” 

Secondly, the Court held that “com- 
munications” may refer to observations 
made by an attorney of the client and 
are not confined to oral or written 
material. It stated that an attorney 
may testify when he is a witness to 
his client’s will because in that in- 
stance the client has waived the privi- 
lege, but that he cannot testify con- 
cerning his observations of the client 
when he is not a witness. 

“(T]he rule must be”, the Court 
said, “that knowledge gained by an 
attorney during the attorney-client re- 
lationship, which knowledge relates to 
the services for which he was employed, 
whether it be by words or merely by 
observations made by the attorney, 
falls within the rule relating to privi- 
leged communications.” 


(Taylor v. Sheldon, Supreme Court of 
Ohio, April 5, 1961, Matthias, J., 172 
Ohio St. 118.) i 


Unauthorized Practice . . . 
standing to sue 

An incorporated bar association has 
no standing in Maryland to bring an 
unauthorized practice of law injunc- 
tion suit, the Court of Appeals of Mary- 
land has held. Since the suit was com- 
menced by an incorporated county bar 
association and included no individual 
plaintiffs, the Court has affirmed dis- 
missal of the complaint. 

The result of the case is largely the 
result of Maryland law and the Court, 
recognizing this, refused to follow 
contrary decisions in other states, say- 
ing it would leave “innovation to the 


legislature”. A long line of Maryland 


cases has denied to professional, voca- 
tional and class associations standing 
to sue to prevent the unlawful practice 
or exercise of their particular profes- 
sion or vocation. Without discussing 
the doctrine of inherent power of the 
judiciary to control the practice of law, 
the Court declared: “We see no basis 
for holding that bar associations, in 
the guise of private, non-profit mem- 
bership corporations, occupy a pre- 
ferred status over other types of pro- 
fessional associations.” 

The bar association had relied on 
the decision of the Supreme Court of 
New Jersey in New Jersey State Bar 
Association v. Northern New Jersey 
Mortgage Associates, 123 A. 2d 498, 
which held that a bar association might 
sue, but appeared to say that individ- 
uals could not. The Maryland Court 
dismissed this argument by pointing 
out that Maryland cases have not rec- 
ognized a concept that a private cor- 
poration may have standing to vindi- 
cate a public interest. 


(Bar Association of Montgomery Coun- 
ty v. District Title Insurance Company, 
Court of Appeals of Maryland, March 15, 
1961, Henderson, J., 168 A. 2d 395.) 


Wrongful Death... 
controlling law 
Expressing solicitude for the plain- 


tiff in a wrongful death suit, the New 
York Court of Appeals has held that 
although the death of a New York 
resident occurred in Massachusetts, 
the $15,000 limitation on wrongful- 
death recoveries imposed by that state 
need not govern and the plaintiff may 
make an unlimited recovery as pro- 


vided by New York law. 


The plaintiff's problem was simply 
one of money. The decedent, a New 
York resident and citizen, was killed 
in a commercial airplane crash in 
Massachusetts. There the limit on a re- 
covery is $15,000; in New York, the 
state constitution prohibits any limita- 
tion. To circumvent this the plaintiff 
brought suit in a New York state court 
on a contract theory under which New 
York law would have applied: that the 
decedent and the airline made the con- 
tract of carriage in New York and that 
the airline violated the contract by 
failing to carry him safely. Therefore, 
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What’s New in the Law 


it was argued, New York law, being 
the law of the place the contract was 
made, governed and the plaintiff was 
not faced with a ceiling on his recovery 
for breach of the contract. 


The Court refused to accept this the- 
ory, but, picking up a point that had 
not been presented, it said that “mod- 
ern conditions make it unjust and 
anomalous to subject the traveling citi- 
zens of this state to the varying laws of 
other states through and over which 
It concluded that while 
the suit arose under the Massachusetts 


they move”. 


act, and the plaintiff would be required 
to sue under it, the damages limitation 
would not be enforced on public policy 
grounds. 


“An air traveler from New York 
may in a flight of a few hours’ dura- 
tion pass through several of those com- 
monwealths [that limit damages in 
death cases]”, the Court said. “His 
plane may meet with disaster in a 
state he never intended to cross but 
into which his plane has flown because 
of bad weather or other unexpected 
developments, or an airplane’s catas- 
trophic descent may begin in one state 
and end in another. The place of in- 
jury becomes entirely fortuitous. Our 
courts should if possible provide pro- 
tection for our own state’s people 
against unfair and anachronistic treat- 
ment of the lawsuits which result from 
these disasters.” 

The Court declared its decision did 
not do violence to the accepted pattern 
of conflict of laws rules. It treated the 
measure of damages as being a proce- 
dural or remedial question and thus 
controlled by New York law. 


One judge concurred as to the hold- 
ing that there was no action arising 
from contract, but he objected to the 
Court’s decision going beyond that 
point. Two other judges did likewise, 
but also raised objections to the posi- 
tion of the Court in discarding the 
recovery limitation. Noting that the 
majority conceded that the cause of 
action was based on the Massachusetts 
statute, they wrote: “No sound reason 
appears why our courts, in enforcing 
such a right at all, should not enforce 
it in its entirety. This Court has no 
power to determine what the public 
policy of Massachusetts should be, and 


Vol. 47 623 





What’s New in the Law 


we may not ignore foreign law affect- 
ing the substantive rights of the parties 
merely because such law differs from 


our own.” 


(Kilberg v. 
Court of Appeals of New York, January 
12, 1961, Desmond, J., 9 N. Y. 2d 34, 
211 N.Y.S. 2d 133.) 


Northeast Airlines, Inc., 


What’s Happened Since... 
a On February 27, 1961, the Supreme 


Court of the United States: 


REVERSED unanimously (with opin- 
ion by Justice Black) the decision of 
the Court of Appeals for the Third Cir- 
cuit in Noerr Motor Freight, Inc. v. 
Eastern Railroad Presidents Confer- 
ence, 273 F. 2d 218 (46 A.B.A.J. 306; 
March, 1960). The Supreme Court 
held that a group of eastern railroads 
and their public relations firm did not 


violate §$1 and 2 of the Sherman Act 
by a high-powered: publicity and legis- 
lative campaign designed to foster the 
adoption and reteution of strict truck 
legislation. The Court condemned the 
use of the “third-party technique” to 
deceive the public as to the source of 
publicity, but it noted that this had 
been used by the truckers as well as 
the railroads and that it could be of no 
consequence, although “reprehensible”, 
so far as the Sherman Act is concerned. 


Samuel Pool Weaver Constitutional Law Essay Program 


Is Announced by the American Bar Foundation 


A new essay competition, open to 
members of the American Bar Associ- 
ation, has been announced by the 
American Bar Foundation. The com- 
petition was made possible by the gift 
of Samuel Pool Weaver, of Honolulu, 
and his wife, Mary Helen. 

The subject of the first year’s con- 
test, which will close November 1, is 
“Freedom of Speech Today”. The prize 
will be $1,000. 


Samuel Pool Weaver 


The competition is the indirect re- 
sult of an article in the Journal. Mr. 
Weaver, who is a former Professor of 
Constitutional Law at Gonzaga Uni- 
versity School of Law, has long been 
interested in the growth and efficient 
operation of our constitutional system. 
Over the years, he developed the belief 
that there was a need for a forum 
where the principles announced by the 
Supreme Court and the practices and 
customs of the executive and judicial 
branches of the Federal Government 
could be discussed by members of the 
Bar. In 1958, he read the article in the 
Journal by Alfred J. Schweppe, of Se- 
attle, on the enforcement of a federal 
court decree by the Army in Little 
Rock (44 A.B.A.J. 113). Mr. Weaver 
felt the need of encouraging similar 
studies. The new competition is the 
outcome. 

Mr. Weaver is the author of Autobi- 
ography of a Pennsylvania Dutchman 
(1953) and Hawaii, U.S.A., A Unique 
National Heritage (1959). A native of 
Greensburg, Pennsylvania, he studied 
law at the University of Michigan and 
practiced for many years in Spokane, 
Washington. He taught constitutional 
law at Gonzaga for nineteen years, 
serving without remuneration except 
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for a small honorarium. Unable to find 
a suitable text, he wrote his own which 
was published by Callaghan & Com- 
pany, of Chicago. 

Mrs. Weaver is a former Law Li- 
brarian of the Supreme Court of Ha- 
waii. She attended Wellesley College 
and the University of Washington, and 
received her law degree at Gonzaga. 
The couple now live in Honolulu. 


The contest will be an annual com- 
petition, open to all members of the 
except of the 
American Bar Foundation and officers 


Association members 
and employees of the Foundation and 
the Association. In addition to essays 
prepared especially for the competition, 
the judges may consider articles on the 
subject that are published during 1961. 
Consideration of any such published 
essay will be given upon request of the 
author, contingent upon satisfactory 
arrangements with the publisher. 


Instructions for entering the compe- 
tition and complete information about 
the number of words, copies, footnotes 
and citations may be obtained by writ- 
ing to “Samuel Pool Weaver Constitu- 
tional Law Essay Program, American 
Bar Foundation, 1155 East 60th Street, 
Chicago 37, Illinois”. 
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Activities of Sections 





SECTION OF 
ADMINISTRATIVE LAW 


Heads of the “Big Six” federal agen- 
cies are to appear on the Monday after- 
noon program of the Section of Ad- 
ministrative Law at the Annual Meet- 
ing in St. Louis, August 7, in the 
Crystal Room of the Coronado Hotel. 
This event will afford an unusual op- 
portunity to lawyers attending the 
Annual Meeting to hear from the 
chairmen of our principal federal 
agencies, most of whom have been only 
recently appointed to their important 
posts. Following the afternoon discus- 
sion there will be a reception in honor 
of these heads of agencies followed by 
the annual dinner, jointly sponsored 
by the Section of Local Government 
Law, at which the speaker will be Gen- 
eral Elwood R. Quesada, former head 
of the Federal Aviation Agency, whose 
subject will be “The Public Interest vs. 
the Vested Interest”. 

On Tuesday there will be discussions 
of “The Model State Administrative 
Procedure Act”, “The Administrative 
Conference of the United States”, “Pre- 
trial Procedures and Techniques in the 
Administrative Process’, “Judicial Re- 
view of Administrative Agency Deci- 
sions”, “Revised Rules of Practice for 
the NLRB”, “Organization and Proce- 
dure Survey of the ICC”, and a panel 
review of the American Bar Associa- 
tion’s legislative program in the admin- 
istrative law field. The speaker at the 
annual luncheon, cosponsored by the 
Section of Judicial Administration, will 
be James M. Landis, whose topic will 
be “Federal Agencies—1961”. 

The Section’s Special Committee on 
the Administrative Conference of the 
United States has held several meetings 
in Washington and is working closely 
with Judge E. Barrett Prettyman, who 
will be in charge of the organization of 
this important conference. A revised 
Model State Administrative Procedure 
Act will be considered by the National 
Conference of Commissioners on Uni- 


form State Laws at its August meeting, 
and the Section will review this new 
act and offer its views and comments 
to the commissioners. 

There is constantly increasing inter- 
est and activity in the administrative 
law field. Responding to its responsi- 
bility to provide more current informa- 
tion to its members the Section will 
publish this year the first issue of the 
Administrative Law News as a supple- 
ment to the Administrative Law Re- 
view. Through these two publications 
the Section hopes to keep its members 
fully aware of all significant develop- 
ments in administrative law at both 
federal and state levels. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 

The officers and Council of the Sec- 
tion note with gratification and appre- 
ciation the continued growth in Section 
membership which now stands at 
11,211, as well as the warm reception 
being given both in published reviews 
and by the Bar generally to the Annota- 
tions of the Model Business Corporation 
Act in which the efforts of the Sec- 
tion’s Committee on Corporate Laws 
under the Chairmanship of Leonard D. 
Adkins, of New York City, have cul- 
minated. This work is now available 
in three volumes through the West 
Publishing Company, St. Paul 2, 
Minnesota. 

The program of the Section at its 
St. Louis Annual Meeting is under the 
direction of Willard P. Scott, Section 
Chairman, with the able assistance of 
the Section’s Program Committee, of 
which Charles W. Steadman, of Cleve- 
land, Ohio, and Washington, D. C., is 
Chairman. While full details of the 
program will appear in the July issue 
of The Business Lawyer, it may be 
especially noted here that the Section 
will hold its second annual reception 
and dinner dance on Monday, August 


7, and that Postmaster General J. Ed- 
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ward Day will address the annual Sec- 
tion luncheon on Tuesday, August 8. 
To assure accommodation at these and 
other Section events requiring tickets, 
early purchase is recommended. Ticket 
application forms may be secured from 
the Director of Section Services, Amer- 
ican Bar Center, Chicago 37, Illinois. 

The symposia on the agenda, which 
like the reception and dinner dance 
and the annual Section luncheon are 
open to all members of the Association, 
include the symposium on “Conflicts of 
Interest” at which John S. Tennant, 
Vice President and General Counsel of 
United States Steel Corporation, will 
be moderator and at which the 
speakers will be George C. Watt, of 
Price Waterhouse & Co., and Lowell 
Wadmond, both of New York City, 
and Lloyd F. Thanhouser, Vice Presi- 
dent and General Counsel, Continental 
Oil Company, Houston, Texas. George 
C. Seward will be moderator of a sym- 
posium on “Legal and Evidentiary 
Problems Arising Out of the Use of 
Computers and Electronic Data Proc- 
essing Equipment”, which will be dis- 
cussed by Kenneth S. Axelson, member 
of a Chicago firm of accountants; 
Charles E. Cooper, Counsel, Bank of 
America; and Henry Trimble, Secre- 
tary and General Counsel, International 
Business Machines, Inc. 

In addition to valuable presentation 
on August 4 and 5 by the Section’s 
Committee on Savings and Loan Asso- 
ciations of which David A. Bridewell is 
Chairman and William C. Prather is 
Vice Chairman, and on August 9 by 
the Section’s Division of Food, Drug 
and Cosmetic Law of which Michael F. 
Markel, of Washington, D. C., is Chair- 
man, a symposium on “Agricultural 
Corporations” will be conducted on 
August 5 by William O. Weaver, Chair- 
man of the Section’s Committee on 
Corporate Law in Agriculture and 
Ranching. The significance of this im- 
portant and expanding subject in the 
fields of corporate organization, taxa- 
tion and estate planning and the solu- 
tion of resulting problems will be dis- 
cussed by Professor John O’Byrne, 
College of Law, State University of 
lowa; Joel Reaves Wells, Orlando, 
Florida; Professor James J. Cavanaugh, 
Michigan State University; and E. 
Frederick Velikanje, Yakima, Washing- 
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Activities of Sections 


ton. All sessions of the Section will be 
held at the Chase-Park Plaza Hotels. 


SECTION OF 
FAMILY LAW 

The Family Law Section has recently 
issued to its members its Proceedings 
of the 1960 Washington Meeting which 
contain the major addresses, a sum- 
mary of the business conducted and 
also a list of addresses of Section 
members. 

The May issue of the Section’s news- 
letter, The Family Lawyer, contains 
the latest information about Section 
activities as well as highlights in the 
area of family law throughout the 
country and a number of interesting 
cases. 

A stimulating program has been ar- 
ranged for the St. Louis meeting which 
will feature a session on international 
adoptions and at which one of the 
speakers will be Jane Russell, of Holly- 
wood, who is President of WAIF, and 
William Kirk, Executive Director of 
International Social Service. At an- 
other session on “Improving the Prac- 
tice of the Family”, the guest speakers 
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sense their lives and influences, their 
battles, victories and defeats, in the 
quality of the traditions which we have 
inherited and which we must, in our 
turn, cherish and safeguard. 

It may not be inappropriate to in- 
clude here my favorite epitaph of an- 
other lawyer who died almost a hun- 
dred years ago, in 1863, and who must 
have had many traits in common with 
Tap. He was J. L. Petigru, a leader of 
the South Carolina Bar, whose marble 
stone in the churchyard of St. Mi- 
chael’s Episcopal Church, in Charles- 
ton, bears this beautiful and moving 


legend: 


will be Professor Samuel Polsky, of 
Temple Law School, and Professor 
Melvin E. Heller of Temple Medical 
School, co-directors of the Unit in Law 
and Psychiatry at Temple University. 
A novelty feature at still another ses- 
sion will be a skit on “Future Collec- 
tions—via Closed Circuit TV.” 


SECTION OF 
PATENT, TRADEMARK 
AND COPYRIGHT LAW 
On Friday, April 21, the Section 
Chairman, Floyd H. Crews, of New 
York, appeared before the Subcommit- 
tee on Patents, Trademarks and Copy- 
rights of the United States Senate Com- 
mittee on the Judiciary, and testified 
with respect to S. 1176 (Long) and 
S. 1084 (McClellan). These bills would 
require title to patents on inventions 
made in the course of performing a 
government contract be assigned to the 
Government. Mr. Crews’ statement was 
based upon two resolutions of the 
House of Delegates, one adopted in 
1950 and the other in 1959, both dis- 
approving such a requirement. 


The outstanding program of the Re- 
gional Meeting in Indianapolis was 
an all-day seminar on Friday, May 12, 
in which representatives of the Section 
of Patent, Trademark and Copyright 
Law participated, along with those of 
several other Sections. 

Instead of talks or papers being pre- 
sented in the conventional manner at 
the seminar, there was a lively drama- 
tization in three acts entitled “What 
Every Lawyer Should Know—Or the 
Day Before Vacation”. Outlines of the 
material presented in the “dramatiza- 
tion” were distributed to all attending 
the seminar. 

Through the co-operation of the Of- 
fice of Information Services there were 
three Patent Office displays at the meet- 
ing. The first was “contributions of the 
U. S. Patent System”, which was of 
particular interest because it had three 
models as well as excellent copy on the 
patent system. The second was a trade- 
mark display, while the third was 
“How To Search”, with a Recordak 
machine and one or two subclasses on 
microfilm which could be operated by 
any viewer. 


Future Times will hardly know 

How great a Life this simple stone commemorates: 
The tradition of his Eloquence, 
His Wisdom and Wit may fade; 

But he lived for ends more durable than Fame. 
His Eloquence was the Protection of the Poor and Wronged 
His learning illuminated the principles of law. 
In the Admiration of his Peers 
In the respect of his People 
In the Affection of his Family 
His was the highest Place; 

The just Meed 
of his Kindness and Forbearance 
his Dignity and Simplicity 
His brilliant Genius and his unwearied Industry. 
Unawed by Opinion 
Unseduced by Flattery 
Undismayed by Disaster 
He confronted Life with antique Courage 
And death with Christian Hope. 

In the great Civil War 
He withstood his People for his Country: 

But his people did Homage to the Man 
Who held his conscience higher than their Praise; 
And his Country 
Heaped honours upon the grave of the Patriot, 
To Whom, living, 

His own righteous self-respect sufficed 
Alike for Motive and Reward. 
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OUR YOUNGER LAWYERS 


Kenneta J. Burns, Jr., Chicago, Illinois, Vice Chairman, 
Junior Bar Conference, Editor 











One of the excellent programs 
planned for the Junior Bar Conference 
Annual Meeting, held in conjunction 
with the American Bar Association An- 
nual Meeting in St. Louis, Missouri, 
August 4 through 8, is the panel presen- 
tation and discussion of world peace 
through law. Participants on this panel 
will be the following: Charles S. Rhyne, 
Past President of the American Bar 
Association and Chairman of the Amer- 
ican Bar Association’s Committee on 
World Peace Through Law; Arthur 
Larson, Director, World Rule of Law 
Center and Professor of Law at Duke 
University, Director, U. S. Information 
Agency (1956-57), Special Assistant 
(1957-58) ; 
and Abram J. Chayes, newly appointed 
legal adviser to the Department of 


to President Eisenhower 


State and a Professor at Harvard Law 
School (1955-1960). 
promises to present interesting view- 


This program 


points and developments in this sub- 
ject area, in which the Junior Bar Con- 
ference has been active for the past two 
years. It is among the many interest- 
ing events and activities planned for 
the annual meeting, which all Confer- 
ence members and their families will 
find worthwhile. 


Legislative Activities 

The Conference Committee on Legis- 
lation is actively assisting the Ameri- 
can Bar Association’s legislation pro- 
gram in the following areas, among 
others: tax benefits for savings of self- 
employed persons (H.R. 10 and related 
bills, now referred to as the Keogh- 
Ltt Bill); legislation to provide that 
any member of the Bar of the highest 
court of any state may represent others 
before any federal agency other than 
the Patent Office, without the necessity 


ol 


making application or showing 
other qualifications (S. 1409); and 
bills providing for the representation 


of indigent defendants in criminal 
cases in the U. S. District Courts (cov- 
ered in a series of bills, each somewhat 
different from the other). 

In its efforts, the Conference’s Legis- 
lation Committee has worked closely 
with the Association’s Washington of- 
fice. Junior Bar Conference members 
should contribute to the success of 
these efforts by writing their respective 
Congressmen and Senators, indicating 
from their point of view as young law- 
yers why these measures should be 
enacted, 


Affiliation Activities 
Petitions for with the 


Junior Bar Conference have been re- 


afhliation 


ceived from the Younger Lawyers Sec- 
tion of the East St. Louis Bar Associa- 
tion and from the Calhoun-Kalamazoo, 
Michigan, Young Lawyers’ Association. 
Petitions from additional young law- 
yers’ organizations are expected prior 
to the annual meeting, at which time 
these petitions will be acted upon. 


State and Local Bar News 
Robert S. Mucklestone, of Seattle, 
Washington, and Winton A. Winter, of 
Ottawa, Kansas, respectively Confer- 
ence Council members from the ninth 
and tenth districts, attended the meet- 
ing of the Junior Bar Section of the 
Wyoming Bar Conference on April 28. 
Robert H. Berkshire, of Omaha, Ex- 
ecutive Council member from the eighth 
district, is planning to attend the meet- 
ing of the Junior Bar Section of the 
South Dakota Bar Association in June. 
William Reece Smith, of Tampa, Flor- 
ida, Junior Bar Conference Chairman, 
is planning to attend the meeting of 
the Junior Bar Section of the Minne- 
sota State Bar Association in June and 
a similar meeting of the State Junior 
Bar of Texas in July. 
appear before the Junior Bar Section 


He will also 
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of the Washington State Bar Associa- 
tion in July. 

The Junior Bar Section of the Phila- 
delphia Bar Association in April spon- 
sored a luncheon at which it was pre- 
sented by the Superintendent of the 
Philadelphia School District with a 
certificate of merit in recognition of 
its programs of visits to the courts by 
high school students and of judging 
inter-school debates. In April the 
Junior Bar Association also held a 
forum on the subject of representation 
of juveniles, indigent or otherwise, be- 
fore the Juvenile Court of Philadel- 
phia. Members of the panel included 
the judge of the Juvenile Court. 
Mercer D. Tate is the Chairman of the 
Junior Bar Association of Philadelphia. 

On May 11 through 13, the Junior 
Bar Conference of Oklahoma spon- 
sored a tax conference in Oklahoma 
City for lawyers. 
Thirty-two speakers were on the pro- 
gram. G. Douglas Fox, of Tulsa, is the 


general practice 


chairman of this organization. 

The Younger Members Committee of 
the Chicago Bar Association held its 
second annual practical legal education 
course for newly admitted lawyers be- 
ginning May 23 and concluding June 8. 
The program included ten two-hour 
lectures on various subjects of particu- 
lar interest to the newly admitted law- 
yer. Frank A. Karaba, of Chicago, is 


the chairman of this committee. 


Indianapolis Regional Meeting 

Junior Bar Conference activities at 
the Indianapolis Regional Meeting of 
the American Bar Association com- 
menced at a luncheon on Friday, May 
12, which was held jointly with the 
Harvard Law School Alumni Associ- 
ation and featured Professor Roger 
Fisher of the Harvard Law School as 
speaker. Following the luncheon, there 
was an afternoon meeting of Con- 
ference officials and chairmen of junior 
bar organizations in the states attend- 
ing the regional meeting. Frank Ross, 
Jr., of Madison, Wisconsin, described 
the efforts to create a junior bar sec- 
tion of the Wisconsin State Bar Associ- 
ation, and considerable 
discussion about activities which might 


there was 


be useful in creating additional junior 
bar activities in that state. 
Robert Hamilton, of Marysville, 
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Ohio, Vice Chairman of the Junior Bar 
Section of the Ohio State Bar Associ- 
ation, reviewed the continuing legal 
education program which that section 
is sponsoring for the first time in 
Columbus, in August this year. This 
section is one of the many which have 
for the first time this year presented a 
program designed to give practical in- 
formation to newly admitted lawyers. 
The program will last three days and 
will utilize the facilities of the Ohio 
State University. 

James Schwentker, of Evansville, In- 
diana, Chairman of the Junior Bar 
Section of the Indiana State Bar As- 
sociation, reviewed the program of that 
section during the past year, particu- 
larly the career seminars held in each 
of the four law schools in the state. 
This section is also considering the 
sponsorship of a legal education course 
for newly admitted lawyers. Gene 
Wilkins, of Indianapolis, secretary of 
the section, was also present at the 
meeting. 

The activities of the Young Lawyers 
Conference of the Kentucky State Bar 
Association were presented by Frank 
Benton, of Newport, Kentucky, the 
state chairman. Among other things, 


this includes prosecution of unauthor- 
ized practice of law cases throughout 
the state. 


John C. Feirich, of Carbondale, IIli- 
nois, a member of the Executive Com- 
mittee of the Junior Bar Section of the 
Illinois State Bar Association, reviewed 
the activities of that section, particu- 
larly the newspaper series entitled 
“That’s the Law”, which is carried in 
about one-hundred newspapers in the 
downstate Illinois area. The section is 
also taping twenty fifteen-minute radio 
programs intended to cover typical 
situations in which the services of law- 
yers are necessary. Under considera- 
tion is a practical legal education pro- 
gram for newly admitted lawyers to be 
given as a part of the continuing legal 
education program of the Association. 

Wallace D. Riley, of Detroit, Chair- 
man of the Younger Lawyers Section 
of the Michigan State Bar Association, 
reviewed the admission ceremony spon- 
sored in Detroit, in which over three 
hundred lawyers were admitted to the 
Bar of the Court of Appeals for the 
Sixth Circuit. This section has over 
two thousand members and operates 
with an annual budget in the neigh- 


borhood of $8,000. 


At a breakfast on Saturday, May 13, 
Junior Bar Conference members at the 
meeting were privileged to hear com- 
ments on pending Association matters 
by Whitney North Seymour, of New 
York City, and Osmer C. Fitts, of Brat- 
tleboro, Vermont, respectively Presi- 
dent and Chairman of the House of 
Delegates of the American Bar Associ- 
ation. Officials of the Junior Bar Con- 
ference in attendance included William 
Reece Smith, Jr., of Tampa, Florida, 
Junior Bar Conference Chairman; Ken- 
neth J. Burns, Jr., Chicago, Illinois, 
Vice Chairman; James R. Stoner, 
Washington, D. C., Secretary; Wallace 
D. Riley, of Detroit, Michigan, and 
Walter F. Sheble, Washington, D. C., 
Directors; George Raup, Springfield, 
Ohio, Speaker of the Conference As- 
sembly; and Walter R. Byars, Birming- 
ham, Alabama, Robert H. McKinney, 
Indianapolis, Indiana; and John G. 
Weinmann, New Orleans, Louisiana, 
respectively, representatives of the 
Fifth, Seventh and Eleventh Districts 
on the J.B.C. Executive Council. Mr. 
McKinney was in charge of the Confer- 
ence’s program at the Regional Meet- 
ing and he was assisted by Carl Over- 
man and Gene Wilkins, both of Indian- 
apolis, Indiana. 


AN IMPORTANT addition to the literature on the legal ramifications of oil and 


gas conservation has been released through the headquarters of the American Bar 
Association in Chicago. Entitled Conservation of Oil and Gas, A Legal History 1948- 


1958, it is an analysis of the significant conservation legislation, administrative regula- 


tions and judicial decisions affecting the production of oil and gas. Thirty-seven states 
and the activities of the Federal Government in the field of oil and gas conservation 
are treated in detail. Extracts of conservation orders treating such things as flaring 
of casinghead gas, the establishment of minimum prices at the well head for natural 
gas, the trend toward wider initial spacing of wells, and examples of voluntary and 
compulsory plans for the unit operation of oil pools, and water floods to stimulate 
secondary recovery of oil and their relation to the allocation of production according 
to market demand, are set forth in detail. It supplements earlier conservation histories 
published in 1938 and 1948. Advisory committees in each state were consulted to 
assure that all significant developments and trends were discussed. 

Conservation activities in the several states was written by Dean Robert E. Sullivan 
of the Montana State University Law School who also served as editor of the entire 
volume. Other selections deal with significant developments in conservation by Robert 
E. Hardwicke, the activities of the Interstate Oil Compact Commission by Earl Foster, 
and Conservation in the Federal Government by Northcutt Ely. The book was prepared 
under the direction of a special publications committee of the Mineral and Natural 
Resources Law Section of the American Bar Association under the chairmanship of 
Earl A. Brown, Sr., of Dallas, Texas. It is available through the Interstate Oil Compact 


Commission, Oklahoma City, or the American Bar Association, Chicago, price $5.00, 
payable in advance. 
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Proposed Amendments to the Association’s 


Constitution and By-Laws 


I 


Notice is hereby given that Philip C. 


Ebeling, of Dayton, Ohio; James D. 
Fellers, of Oklahoma City, Oklahoma; 
William Poole, of Wilmington, Dela- 
ware; Lewis C. Ryan, of Syracuse, 
New York; and George H. Turner, of 
Lincoln, Nebraska, members of the As- 
sociation and members of the Commit- 


tee on Rules and Calendar, herewith 
file with the Secretary of the American 


Bar Association the following proposed 


amendments to the Constitution and 


By-Laws of the Association: 


A. 


B. 


CLARIFICATION OF QUALIFICATIONS FOR 
MEMBERSHIP 

Amend the Constitution, Article II, 
Section 1 by adding after the word 
“State” in line 2 thereof the words 
“or United States territory or posses- 
sion”, so that the first sentence of 
Section 1 will read as follows: 

1 Section 1. Qualifications. Any 
person who has been duly admit- 
ted to the Bar of any State or 
United States territory or posses- 
sion and is of good moral char- 
acter shall be eligible to member- 
ship in the Association. 

CENSURE, SUSPENSION OR EXPULSION 

OF MEMBERS 

(1) Amend the Constitution, Article 

II, Section 4, so that present lines 1-5 

thereof read as follows: 
The Board of Governors may cen- 
sure, suspend or expel any mem- 
ber for cause upon the recom. 
mendation of the Committee on 
Professional Grievances after a 
hearing held under the direction 
of that committee, in which such 
person has been given full oppor- 
tunity to be present and be heard 
in his own defense. The Board of 
Governors may suspend or drop 
from membership any member 

13 for non-payment of dues. 


(2) Amend the By-Laws, Article X, 


Section 7(u) (3), so that the final 
sentence of Paragraph (3) (lines 44- 
50 thereof) will read as follows: 
44 After a 
45 ducted either by this Committee 
46 or by its 
47 Grievance Committee, at which 
48 the accused member shall have 
been given full notice and ample 


hearing thereon con- 


appropriate Circuit 


50 opportunity to be present and be 
51 heard in his own defense, this 
52 Committee only shall recommend 
53 to the Board of Governors the 
54 censure, private, or 
55 the suspension or expulsion of 


public or 
56 the member; and the censure, 
57 suspension or expulsion shall be- 
58 come effective on approval of the 
59 Committee’s recommendation by 
60 the Board of Governors. 
COMPLIMENTARY RESOLUTIONS, 
AWARDS AND CITATIONS 
Amend the By-Laws, Article V, Sec- 
tion 3, by adding at the end thereof 
the words shown in italics so that 
Section 3 will read as follows: 
1 Section 3. Complimentary Reso- 
2 lutions. No resolution 
mentary to an officer or member 
for any services performed, paper 
read or address delivered, shall 
be considered by the Assembly, 
the House of Delegates, or any 
Section of the Association. No 
Section or Committee shall make 
awards or citations to any mem- 
ber, or other person, for any 
services performed, paper read, 


compli- 


or address delivered except as 
has the prior approval of the 
House of Delegates or Board of 
Governors. 


. REPRESENTATION OF NATIONAL Con- 


FERENCE OF Bar EXAMINERS IN HOUSE 
or DELEGATES BY DELEGATE RATHER 
THAN BY CHAIRMAN 

{1) Amend the Constitution, Article 
VI, Section 3 by deleting line 15: 
“The Chairman of the National Con- 
ference of Bar Examiners”, and by 
renumbering lines 15-41 as 14-40 re- 
spectively. 
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F. 


(2) Amend the Constitution, Article 
VI, Section 8 by inserting in line 3, 
following the words “Judicature Soci- 
ety”, the words “the National Con- 
ference of Bar Examiners”. 
REGISTRATION AND REIMBURSEMENT 
FOR MEETINGS OF STATE DELEGATES 
(1) Amend the Constitution, Article 
VI, Section 5, by deleting from line 
33 the words “from the continental 
United States” so that the first part 
of the sentence beginning on line 33 
shall read as follows: 
33 If a State Delegate shall fail to 
34 register at any meeting of the 
35 House of Delegates by 5 o'clock 
36 P. M. on the opening day thereof 
37 the office of such State Delegate 
38 shall be deemed to be vacant 
39 during that particular meeting... 
(2) Amend the Constitution, Article 
IX, Section 1, by deleting from lines 
30 and 31 the words “in the Con 
tinental United States”, and by sub- 
stituting in line 32 for the words “in 
this section” the word “hereinabove” 
so that the first sentence of the para- 
graph beginning on line 30 shall read 
as follows: 
The traveling and other necessary 
expenses incurred in attendance 
at the meeting provided for here- 
inabove shall be paid by the 
34 Association. 
CHANGE OF NAME OF SECTION 
(1) Amend the Constitution, Article 
X, Section 2 to read as follows: 
Section 2. Establishment, Combi- 
nation and Discontinuance. New 
Sections may be established and 
existing Sections may be com- 
bined, discontinued, or their 
names changed by the House of 
Delegates, after a report by the 
Board of Governors, in the man- 
ner provided by the By-Laws, and 
the foregoing list shall be 
changed in accordance with the 
action so taken. 


oOnN— 


COND 





Italics in the text of the amendments indi- 
cates new language. The numbered lines do not 
correspond to the numbered lines in the Annual 


Report and in the Advance Program because of 
the difference in column width. 
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Proposed Amendments 


(2) Amend the By-Laws, Article IX, 
Section 1, so that the first sentence 
will read as follows: 


1 Section 1. Establishing or Com- 
2 bining Sections. New Sections 
3 may be established and existing 
4 Sections combined or discon- 
5 tinued or their names changed by 
6 the House of Delegates by two- 
7 thirds vote, after a report by the 
8 Board of Governors on the pro- 


9 posal therefor. 

G. REIMBURSEMENT FOR MEETINGS HELD 
IN CONJUNCTION WITH ANNUAL MEET- 
ING 
Amend the By-Laws, Article XIII, 
Section 4 by changing the period in 
line 8 to a semicolon, and adding the 
words shown in italics, so that Section 
4 reads as follows: 

1 Section 4. No appropriation shall 
2 be made for traveling expenses 
3 of any member of any Advisory 
4 Committee as such, nor shall any 
5 appropriation be made for the 
6 traveling or other expenses of any 
member of the Board of Gover- 
8 nors or of the House of Delegates 
9 or of any Committee or Section 
10 Council or Committee that are 
11 necessary and appropriate to and 
12 arise out of attendance as such at 
13. the annual meeting of the Associ- 
14 ation; nor shall any appropria- 
15 tion be made for traveling ex- 
16 penses for attendance at any 
17 meeting in the area where the 
18 annual meeting is held, during, 
19 or in the seven days preceding or 
20 following the period of such 
21 meeting; but a per diem may be 
22 provided for such attendance on 
23 any days preceding or following 
24 such annual meeting. This Sec- 
25 tion shall not apply to any paid 
26 employee of the Association. 

H. ELIMINATION OF OBSOLETE MATERIAL 

(1) Amend the Constitution, Article 
VIII, Section 1 by eliminating lines 13 
and 14: “In the year 1959, there shall 
be elected a President, who shall not 
thereafter be eligible for election to 
that office.” 
(2) Amend the Constitution, Article 
IX, Section 1 by eliminating from 
lines 17 and 18 the sentence “At such 
meeting held in the year 1959 the 
State Delegates shall make a nomina- 
tion for the office of President” and 
by renumbering the following lines 
accordingly. 


~) 


II 

Notice is hereby given that Philip C. 
Ebeling, of Dayton, Ohio; James D. 
Fellers, of Oklahoma City, Oklahoma; 
William Poole, of Wilmington, Dela- 
ware; Lewis C. Ryan, of Syracuse, 
New York; and George H. Turner, of 
Lincoln, Nebraska, members of the As- 
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sociation and members of the Commit- 
tee on Rules and Calendar; Bert H. 
Early, of Huntington, West Virginia; 
Harold H. Bredell, of Indianapolis, 
Indiana; Albert J. Harno, of Spring- 
field, Illinois; Edward G. Knowles, of 
Denver, Colorado; and Karl C. Wil- 
liams, of Rockford, Illinois, members 
of the Association and members of the 
Committee on Scope and Correlation 
of Work, herewith file with the Secre- 
tary of the American Bar Association 
the following proposed amendments to 
the By-Laws of the Association: 


STANDING COMMITTEE ON LAWYERS AND 
LEGAL SERVICES IN THE DEFENSE 
EsTABLISHMENT 
(1) Amend Article X, Section 6, by 
renumbering lines 18-32 inclusive to 
lines 19-33 respectively. 

(2) Amend Article X, Section 6, by 
adding in proper alphabetical order, 
as a new line 18: “Lawyers and Legal 
Services in the Defense Establish- 
ment.” 

(3) Amend Article X, Section 7, by 
redesignating paragraphs (p) through 
(dd), inclusive, as paragraphs (q) 
through (ee) respectively. 

(4) Amend Article X, Section 7, by 
adding a new section (p) to read as 
follows: 

1 (p) Lawyers and Legal Services 
2 in the Defense Establishment. 
3 (1) This committee shall have 
4 jurisdiction to study and report 
5 to the House of Delegates from 
6 time to time with respect to all 
7 matters concerning the designa- 
8 tion, privileges, duties and other 
9 phases of both military and 
10 civilian lawyers in the Defense 
11 Establishment and Legal Services 
12 that are or ought to be performed 
13 by military or civilian legal per- 
14 sonnel, except as_ hereinafter 
15 limited. 

16 (2) This committee shall not have 
17 jurisdiction of the policies and 
18 procedures encompassed within 
19 the scope of work of the Standing 
20 Committee on Legal Assistance 
21 to Servicemen except to collabo- 
22 rate with such committee on mat- 
23 ters concerning personnel and 
24 facilities offering such legal as- 
25 sistance to servicemen and their 
26 dependents. 

27 (3) This committee shall not have 
28 jurisdiction of the policies and 
29 procedures encompassed within 
30 the functioning scope of any 
31 Standing or Special Committee 
32 on Military Justice from time to 
33 time except to collaborate with 
34 any such committee on matters 
35 concerning personnel and facili- 


36 ties dispensing military justice 
37 or training personnel for such 
38 service. 


Ill 

Notice is hereby given that S. David 
Peshkin, of Des Moines, Iowa, Louis A. 
Kohn, of Chicago, Illinois, and John 
H. Lashly, of St. Louis, Missouri, mem- 
bers of the American Bar Association 
and members of the Committee on 
Membership; and John C. Satterfield, 
of Yazoo City, Mississippi, member of 
the American Bar Association and 
President-Elect of the Association, 
herewith file with the Secretary of the 
American Bar Association the follow- 
ing proposed amendment to the By- 
Laws of the Association: 


Amend the By-Laws, Article X, Sec- 
tion 7(r) Membership, by deleting in 
lines 1-12 thereof the following: “(1) 
This Committee shall consist of three 
members, each of whom shall serve until 
the adjournment of the third annual 
meeting following his appointment, and 
until his successor is appointed, provided 
that in the original appointment of this 
Committee the President shall designate 
one member to serve until the adjourn- 
ment of the first annual meeting follow- 
ing his appointment, one to serve until 
the adjournment of the second annual 
meeting following his appointment, and 
one to serve until the adjournment of the 
third annual meeting following his ap- 
pointment, but thereafter successors shall 
be appointed for three-year terms. The 
senior member shall act as chairman of 
the committee. (2)” 

Article X, Section 7(r) will then read 

as follows: 
(r) Membership. This Committee 
shall encourage desirable appli- 
cations for membership in the 
Association and shall formulate 
and recommend plans for main- 
taining and increasing member- 
ship. It shall have the responsi- 
bility of giving effect to such 
plans as are approved by the 
House of Delegates and Board of 
Governors. 


Ke OM ONA UM PWN 


—_— 


IV 

Notice is hereby given that Lewis F. 
Powell, Jr., of Richmond, Virginia, 
Luther M. Bang, of Austin, Minnesota, 
John D. Conner, of Washington, D. C., 
Philip S. Habermann, of Madison, Wis- 
consin, Caroline K. Simon, of New 
York, New York, and E. B. Smith, of 
Boise, Idaho, members of the Associ- 
ation and members of the Special Com- 
mittee on Economics of Law Practice; 
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Whitney North Seymour, of New York, 
New York, member and President of 
the Association, and John C. Satter- 
field, of Yazoo City, Mississippi, mem- 
ber and President-Elect of the Associ- 
ation, herewith file with the Secretary 
of the American Bar Association the 
following proposed amendments to the 
By-Laws of the Association: 


STANDING COMMITTEE ON ECoNoMICcs 

or Law PRACTICE 

(1) Amend Article X, Section 6 by 
renumbering lines 11-32 inclusive to lines 
12-33 respectively. 

(2) Amend Article X, Section 6 by 
adding in proper alphabetical order, as a 
new line 11: “Economics of Law Prac- 
tice.” 

(3) Amend Article X, Section 7 by 
redesignating paragraphs (i) through 
(dd) inclusive as paragraphs (j) through 
(ee) respectively. 

(4) Amend Article X, Section 7 by 
adding a new Section (i) to read as 
follows: 

(i) Economics of Law Practice 
This Committee shall have juris- 
diction of all matters relating to 
the economics of the legal pro- 
fession. To this end the Commit- 
tee shall cooperate with state and 
local bar associations as well as 
with sections and committees of 
the Association. 


CoOnavrk wn 


V 

Notice is hereby given that Charles 
W. Pettengill, of Greenwich, Connecti- 
cut, member of the Association and 
Chairman of the Special Committee To 
Consider Amendments to the Associ- 
ation’s Constitution and By-Laws, here- 
with files with the Secretary of the 
American Bar Association the follow- 
ing proposed amendments to the Con- 
stitution of the Association: 


A. Etection OF ASSEMBLY DELEGATES 
BY ZONES 
Amend the Constitution, Article IV, 
Section 3 by striking from said sec- 
tion, after the word “delegates” in 
line 4 thereof, the remainder of line 
4, lines 5 and 6, and all of the words 
in line 7 except the last word, and 
substituting therefor “one of said As- 
sembly Delegates to be elected from 
each of five Zones, said Zones to be 
made up of groupings of Districts, 
such Districts being described in Ar- 
ticle IX, Section 3 of the Constitution 
as amended at the 1961 Annual Meet- 
ing. The Zones shall be constituted as 
follows: 
Zone A (Eastern), Districts 1 and 2 
Zone B (Northern), Districts 3 
and 7 





Zone C (Southern), Districts 4, 5 
and 6 


Zone D (Central), Districts 8, 9 


and 10 
Zone E (Western), Districts 11, 12, 
13 and 14 


Nominations for Assembly Delegates 
shall be by Zone and there shall be 
at least one nominee from each of the 
five Zones. The ballot shall be pre- 
pared showing the nominees by Zones 
and members of the Association vot- 
ing shall be required to vote for one, 
and only one, delegate from each of 
said five Zones. Any ballot not so 
marked shall be void. Election in 
each Zone shall be by plurality of the 
votes cast.” 

By adding in line 17 between the 
word “successor” and the word “to”, 
the words “from the same Zone”, and 
in line 21 between the word “suc- 
cessor” and the word “shall” the 
words “from the same Zone” so that, 
as amended, Article IV, Section 3 
shall read as follows: 

1 Section 3. Assembly Delegates. 
2 At each annual meeting the As- 
3 sembly shall elect by printed or 
4 written ballot five members of the 
5 Association as Assembly Dele- 
6 gates to the House of Delegates, 
one of said Assembly Delegates 
8 to be elected from each of five 
9 Zones, said Zones to be made up 
10 of groupings of Districts, such 
11 Districts being described in Ar- 
12 ticle 1X, Section 3 of the Consti- 
13 tution as amended at the 1961 
14 Annual Meeting. The Zones shall 
15 be constituted as follows: 

16 Zone A (Eastern), Districts 1 
17 and 2 

18 Zone B (Northern), Districts 3 
19 and 7 
20 Zone C (Southern), Districts 4, 
21 5 and 6 
22 Zone D (Central), Districts 8, 9 
23 and 10 
24 Zone E (Western), Districts 11, 
25 12, 13 and 14 
26 Nominations for Assembly Dele- 
27 gates shall be by Zone and there 
28 shall be at least one nominee 
29 from each of the five Zones. The 
30 ballot shall be prepared showing 
31 the nominees by Zones and mem- 
32 bers of the Association voting 
33 shall be required to vote for one, 
34 and only one, delegate from each 
35 of the said five Zones. Any ballot 
36 not so marked shall be void. 
37 Election in each Zone shall be by 
38 plurality of the votes cast. The 
39 term shall commence at the ad- 
40 journment of the annual meeting 
41 at which such delegates are elect- 
42 ed and shall expire at the adjourn- 
43 ment of the third annual meeting 
44 following their election. If an 
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Assembly Delegate shall resign, 
46 the office of such delegate shall 
47 be deemed to be vacant. If an 
48 Assembly Delegate shall fail to 
49 register in attendance before the 
50 convening of the first session of 
51 the Assembly at the annual meet- 
52 ing, the office of such delegate 
53 shall be deemed to be vacant for 
54 the particular meeting, and the 
55 Assembly shall elect an interim 
56 successor from the same zone, to 
57 serve for that particular annual 
58 meeting; but if such Assembly 
59 Delegate shall fail to register in 
60 attendance before the convening 
61 of the first session of the Assem- 
62 bly at the succeeding annual 
63 meeting, then his office shall be 
64 declared to be vacant and a suc- 
65 cessor from the same Zone shall 
66 be elected by the Assembly to 
67 serve for the remainder of such 
68 term. 


. STaTe DELEGATES 


Amend Article VI, Section 4 of the 
Constitution by adding thereto the 
following sentence: 


4 A State Delegate elected to any 
5 office of the Association after the 
6 adjournment of the 1961 Annual 
Meeting, shali, by acceptance of 
8 that elective office, be considered 
9 to have submitted his resignation 
10 as State Delegate, but said resig- 
11 nation shall not become effective 
12 until either his successor is elect- 
13. ed and qualified or his senior 
14 Bar Delegate has been desig- 
15 nated by the Credentials Commit- 
16 tee to serve as interim State Dele- 
17 gate and an interim State Bar 
18 Delegate has been designated as 
19 provided in Article VI, Section 5 
20 of this Constitution. 


Amend Article VI; Section 5 of the 
Constitution by adding at the end of 
said sentence, following the word 
“Meeting” on line 65 thereof, the 
following new sentence: 

65 Whenever the State Bar Associa- 
66 tion delegate with the greatest 
67 length of continuous service in 
68 the House of Delegates shall, as 
69 provided herein, serve for any 
70 interim term as State Delegate 
71 (other than for one particular 
72 meeting of the House of Dele- 
73 gates), said Bar Delegate shall 
74 not lose his status as Bar Dele- 
75 gate but shall revert to that status 
76 whenever the interim service ter- 
77 minates as hereinbefore provided ; 
78 however, the State Bar Associa- 
79 tion may, for the period during 
80 which the Bar Delegate is serving 
81 as State Delegate, certify an in- 
82 terim State Bar Delegate to serve 
83 during such period with all the 
84 privileges of any other State Bar 
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Delegates except that the period 
of service of such interim State 
Bar Delegate shall not be consid- 
ered in computing the length of 
continuous service in the House 
of Delegates. 


C. Section DELEGATES 
Amend Article VI, Section 7 of the 
Constitution to read as follows: 


= 


Section 7. Selection of Section 
Delegates. Each section of the 
Association shall be entitled to 
at least one delegate in the House 
of Delegates. A Section with more 
than 10,000 members and less 
than 20,000 members shall be en- 
titled to two delegates, and a 
section with more than 20,000 
members shall be entitled to a 
maximum of three delegates. At 
the Annual Meeting in each even- 
numbered year, each Section shall 
elect from its membership a dele- 
gate to the House of Delegates. 
A Section entitled to more than 
one delegate shall elect its addi- 
tional delegates at successive an- 
nual meetings. Each delegate 
shall serve for a term of two 
years beginning with the adjourn- 
ment of the Annual Meeting at 
which he is elected and ending 
with the adjournment of the An- 
nual Meeting of the Association 
two years thereafter. In the event 
of the resignation, disqualification 
or death of a Section Delegate, 
the Council of the Section which 
he represents shall select and 
certify his successor for the un- 
expired term. 


D. Boarp or GoveRNORS TO BE ELECTED 
FROM 14 Districts 
Amend Article VII, Section 1 of the 
Constitution so that it will read as 
follows: 


Section 1. How Constituted. 
There shall be a Board of Gover- 
nors of the Association. The 
Board shall consist of the Presi- 
dent, the Chairman of the House 
of Delegates, the President-Elect, 
the Secretary and the Treasurer, 
ali of whom shall be members 
ex officio, together with one mem- 
ber from each of fourteen Districts 
as hereinafter described who shall 
be elected as hereinafter provid- 
ed, provided, however, that the 
Editor-in-Chief of the American 
Bar Association Journal holding 
such office on January 1, 1961, 
shall be a member of the Board 
of Governors so long as he con- 
tinues to hold the office of Editor- 
in-Chief and provided that the 
Immediate Past President, the 
President and the President-Elect 
of the Association in such posi- 
tions on January 1, 1962, shall 
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25 have an ex officio term of one 
26 year on the Board of Governors 
27 
28 tirement as President of the As- 


immediately following their re- 


29 sociation. If the office of an elec- 
30 tive member of the Board of Gov- 
31 ernors shall become vacant, such 
32 office shall be filled for the un- 
33 expired term by a person chosen 
34 by the President of the Associa- 
35 tion and the members of the 
36 House of Delegates from the 
37 District in which the vacancy ex- 
38 ists, in such manner as shall be 
39 determined by the Chairman of 

10 the House of Delegates. Said 
41 Chairman, immediately upon 
12 learning of the existence of any 
43° such vacancy, shall be charged 
144 with the duty of carrying this 
45 provision into effect. In the ab- 
146 sence of the President, the Chair- 
17 man of the House of Delegates 
48 shall be the presiding officer of 
49 the Board of Governors. 
CHAIRMAN OF THE House oF DELE- 
GATES 
Amend Article VIII, Section 2 of the 
Constitution to read as follows: 

1 Section 2. Chairman of the House 
2 of Delegates. A Chairman of the 
3 House of Delegates, chosen from 

1 the membership of the House of 
5 Delegates, shall be elected by the 
6 House of Delegates at the Annual 
7 Meeting in even-numbered years 
8 by a majority vote of those pres- 
9 ent and voting, and shall serve for 
10 the term of two years beginning 
11 with the adjournment of the An- 
12 nual Meeting at which he is 
13. elected and ending with the ad- 
14 journment of the second follow- 
15 ing Annual Meeting of the House 
16 of Delegates. During his term of 
17. office he shall not hold or seek 
18 any other office in the Association 
19 and shall not thereafter be eli- 
20 gible to re-election as Chairman 
21 of the House. He likewise shall 
22. not for four years after his term 
23 of Chairman expires be eligible 
24 for election as President-Elect of 
25 the Association. 

A new Section 3 of Article VIII shall 
be added to read as follows: 

1 Section 3. Duties of the Chair- 
man of the House of Delegates 
The Chairman of the House of 
Delegates shall, during his term 
of office, be the second ranking 
6 officer of the Association, next to 
7 the President. He shall, in the 
8 absence of the President, preside 
9 at all meetings of the Board of 
10 Governors and shall also, in the 
11 absence or disability of the Presi- 
12 dent, preside at Assembly Meet- 
13. ings of the Association, its Re- 
14 gional Meetings, and at such 
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15 other times and occasions as 
16 would the President were he pres- 
17 ‘ent. 
Present Section 3 of Article VIII 
shall become Section 4. Vacancies. 
Present Section 4 of Article VIIT shall 
become Section 5, and shall be amend. 
ed to read as follows: 

Section 5. Executive Director, 
{ssistant Secretaries, Assistant 


] 

2 

3 Treasurers. The Board of Gover- 
$f nors may elect, and may pre- 
5 scribe the duties of, an Executive 
6 Director, one or more Assistant 
7 Secretaries and one or more As- 
8 sistant Treasurers, each of whom 
9 shall hold office at the pleasure 
10 of the Board of Governors. The 
11 Executive Director shall be a 
12. member of the Association. 
NOMINATION OF OFFICERS AND GOVER- 
NORS 

Amend Article IX, Section 1 of the 
Constitution to read as follows: 

Ll Section 1. Proposals by State 
2 Delegates. The State Delegates 
3 from each State shall meet, not 
1 later than one hundred and twen- 
5 ty days before the opening of the 
6 Annual Meeting in each year, 
7 and shall premptly certify to the 
8 House of Delegates the names of 
9 two candidates proposed for each 
10 of the following offices, President- 
11 Elect and Chairman of the House 
12 of Delegates (in even-numbered 
13 years), and shall also certify the 
14 names of at least one candidate 
15 for each of the following offices, 
16 Secretary, Treasurer and Mem- 
17 bers of the Board of Governors 
18 to be elected in that year. The 
19 time and place of the meeting of 
20 the State Delegates shall be fixed 
21 by the Board of Governors. Not 
22 less than twenty days’ written 
23 notice of such meeting shall be 
24 sent by the Chairman of the 
25 House of Delegates to each State 
26 Delegate. The Chairman shall act 
27 as the presiding officer of all 
28 meetings of State Delegates and 
29 Secretary of the Association shall 
30 act as Secretary of such meet- 
31 ings. A majority of the State 
32 Delegates present and voting at 
33. such meetings shall be entitled 
34 to make such proposals. Nomi- 
35 nations for all offices shall be 
36 made by the House of Delegates 
37 from the list of proposals certi- 
38 fied by the State Delegates and 
39 shall be made on the morning of 
40 the first meeting day after such 
41 proposals are received. In all in- 
42 stances where only one candidate 
43 has been certified for an office, 
44 he shall be declared the nominee 
45 for such office. When two or 
46 more names are certified for an 
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office, the House of Delegates 
shall select the nominee for such 
office by ballot. In instances 
where more than two candidates 
are proposed for an office, the 
balloting shall continue until one 
candidate has received a major- 
ity vote. Each State shall be en- 
titled to one vote for each dele- 
gate seated in the House of Dele- 
gates, but not exceeding a total 
of four votes. In all States in 
which more than four delegates 
are seated in the House of Dele- 
gates, four votes shall be appor- 
tioned equally among those dele- 
gates of the State who are pres- 
ent and voting. 

In the event the meeting of State 
Delegates for proposal of the of- 
ficers of the Association or mem- 
bers of the Board of Governors 
is held in conjunction with a 
meeting of the House of Dele- 
gates, if a State Delegate shall 
fail to register in attendance at 
such meeting of the House of 
Delegates by 5:00 o’clock P. M. 
on the opening day thereof, the 
state bar association delegate 
from that state then present, with 
the greatest length of continuous 
service (or if there be two or 
more present with equal length 
of service, one of them selected 
by lot by the Chairman of the 
House of Delegates), shall act as 
State Delegate from that State at 
such meeting of State Delegates. 
The traveling and other necessary 
expenses incurred in the conti- 
nental United States by State 
Delegates in attendance at the 
meeting provided for in this sec- 
tion shall be paid by the Associ- 
ation. In the event of death, dis- 
ability or declination of a mem- 
ber nominated by the House of 
Delegates, the State Delegates 
shall reconvene at the Annual 
Meeting and certify the name of 
a candidate for that office to the 
House of Delegates. 

If, not earlier than one hundred 
and fifty days and not later than 
one hundred and twenty days 
before the date fixed for the 
opening of the Annual Meeting 
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of the Association in any year, 
the Board of Governors shall rec- 
ommend that the proposal meet- 
ing of the State Delegates be not 
held in that year because the 
state of the nation or the finan- 
cial condition of the Association 
makes the holding of such meet- 
ing inadvisable, the Secretary 
shall prepare and mail promptly 
to each State Delegate an appro- 
priate ballot for voting upon the 
question whether said meeting 
shall be held, with the request 
that such ballot, duly marked, be 
mailed to the Secretary on a date 
to be fixed by him. On the date 
fixed for the return of such bal- 
lots the Secretary shall count the 
same and shall certify the result 
to the Chairman of the House of 
Delegates. If a majority of votes 
cast shall be in favor of not hold- 
ing such proposal meeting in that 
year, then said proposal meeting 
shall not be held and the State 
Delegates in that year, in lieu of 
making proposals at such pro- 
posal meetings, shall make pro- 
posals for the offices of the Asso- 
ciation and members of the Board 
of Governors to be elected in that 
year, by mail ballot to be con- 
ducted in such manner and at 
such time as shall be determined 
by the President of the Associa- 
tion, the Chairman of the House 
of Delegates and the Secretary of 
the Association. The Secretary 
shall promptly announce and 
publish the proposals so made. 


Eliminate present Section 3 of Article 
IX and insert in lieu thereof the 
following: 
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Section 3. Choice of Board of 

Governors by Districts. A member 

of the Board of Governors shall 

be chosen by each of fourteen 
districts as follows: 

District 1: Maine, Massachu- 
setts, New Hampshire, Puerto 
Rico, Rhode Island 

District 2: Connecticut, New 
York, Vermont 
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District 3: Delaware, New 
Jersey, Pennsylvania 

District 4: District of Columbia, 
Maryland, Virginia 

District 5: Florida, Georgia, 
North Carolina, South Carolina 

District 6: Alabama, Louisiana, 
Mississippi, Tennessee 

District 7: Michigan, Ohio, 
W est Virginia 

District 8: Illinois, Indiana, 
Kentucky 

District 9: lowa, Missouri, 
Wisconsin 

District 10: Kansas, Minnesota, 
Nebraska, North Dakota, 
South Dakota 

District 11: Arkansas, Oklahoma, 
Texas 

District 12: Arizona, Colorado, 
New Mexico, Utah, Wyoming 

District 13: Alaska, Idaho, Mon- 
tana, Oregon, Washington 

District 14: California, Hawaii, 
Nevada 

At the time of his nomination he 

shall be a resident of the District 

for which he is chosen, and shall 

be, or shall have been, a member 

of the House of Delegates. He 

shall be elected for a term begin- 

ning with the adjournment of the 

annual meeting at which he is 

elected and ending with the ad- 

journment of the third annual 

meeting next following his elec- 

tion. In 1962 and each third year 

thereafter, a member of the Board 

of Governors shall be elected 

from each the seventh, eighth, 
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tenth, eleventh and thirteenth 
Districts; in 1963 and each third 
year thereafter, from the first, 
second, fourth, sixth and twelfth 
Districts; and in 1964 and each 
third year thereafter, from the 
third, fifth, ninth and fourteenth 
Districts. In the year 1962, the 
fourth District shall elect a mem- 
ber of the Board of Governors 
for an interim term of one year, 
and the ninth District shall elect 
a member of the Board of Gover- 
nors for an interim term of two 
years. All elections upon nomi- 
nations made as_ hereinbefore 
provided shall be by the House 
of Delegates on the first day of 
its annual meeting. The terms of 
the present Governors from the 
First Circuit, the Second Circuit, 
the Sixth Circuit, and the Tenth 
Circuit shall terminate with the 
adjournment of the Annual Meet- 
ing of the Association in 1963. 
Eliminate present Section 4 of Article 
IX and insert in lieu thereof the 
following: 

1 Section 4. Optional Method of 
Nominating and Electing Mem- 
ber of Board of Governors from 
a District. If at any time the 
State Bar Associations of a ma- 
jority of the States in a District 
decide that the member of the 
Board of Governors from that 
District shall be elected by mail 
ballot and in writing notify the 
Board of Elections of that deci- 
sion, the member of the Board of 
Governors from such District 
shall thereafter be nominated by 
the State Delegates from District, 
within the times prescribed for 


the nominations of State Dele- 
gates; and like opportunity shall 
be given for the making and fil- 
ing of other nominations. There- 
after the Board of Elections shall 
send to all members of this As- 
sociation in such District a print- 
ed ballot for the election of such 
member of the Board of Gover- 
nors; and the election in and for 
such District shall be conducted 
in the same manner prescribed 
for the election of State Delegates 
by mail ballot. This optional 
method of nominating and elect- 
ing a member of the Board of 
Governors from a district may be 
discontinued at any time by a 


35 majority vote of the State Bar 
36 Associations in such District. 


. Eprror-In-CHIEF OF THE JOURNAL 
MemBeER OF House OF DELEGATES 
Amend Article VI, Section 3 of the 
Constitution by inserting in line 31, 
after the words “former Chairmen of 
the House of Delegates” the words 
“the Editor-in-Chief of the American 
Bar Association Journal”, thus pro- 
viding that the Editor-in-Chief of the 
Journal shall be a member of the 
House of Delegates, provided he reg- 
isters at the Annual Meeting of the 
Association by 12 o'clock noon on 
the opening day thereof. 


Proposed Amendment to the Rules of Procedure of the 
House of Delegates 


Notice is hereby given that Philip C. 
Ebeling, of Dayton, Ohio; James D. 
Fellers, of Oklahoma City, Oklahoma; 
William Poole, of Wilmington, Dela- 
ware; Lewis C. Ryan, of Syracuse, 
New York; and George H. Turner, of 
Lincoln, Nebraska, members of the As- 
sociation and members of the Commit- 
tee on Rules and Calendar, herewith 
file with the Secretary of the American 
Bar Association the following proposed 
amendment to the Rules of Procedure 
of the House of Delegates: 


Amend Rule X, paragraph 3 of the 


Rules of Procedure of the House of 
Delegates by inserting the word “An- 
nual” in line 3, between the word 
“next” and the word “meeting”; and 
inserting the words “the members of” 
before the words “each committee” in 
line 1; so that paragraph 3 will read 
as follows: 

1 3. Except where otherwise pro- 
vided by the House, the members 
of each committee of the House 
shall serve until the adjournment 
of the next annual meeting of the 
House after their appointment, 
and thereafter until their succes- 
sors have been appointed. 

JOSEPH D. CALHOUN 


Secretary 


Mineral Law Institute To Be Held in Albuquerque 


Leading authorities in the field of 
oil, gas and mining law will address 
the three-day Seventh Annual Rocky 
Mountain Mineral Law Institute to be 
held at the University of New Mexico 
in Albuquerque opening July 27. 

Twenty speakers will discuss prob- 
lems in the area of mineral law, with 
special emphasis on the effect of con- 
servation laws, marketing problems 
and the leasing of public lands for oil 
and gas. A special session on mining 
law will discuss the marketability test 
of discovery and other current prob- 
lems. 

James E. Sperling, of Albuquerque, 
will be general chairman of the Insti- 


tute. Verle R. Seed, of the University 


of New Mexico School of Law faculty, 
is Institute Director. 

Among the speakers will be James 
D. Geissinger, former Regional Solici- 
tor of the Department of the Interior, 
Will Mann Richardson, Vice President 
of the Citizens First National Bank, 
Tyler, Texas, and Kenneth E. Barnhill, 
Jr., former Executive Director of the 
Rocky Mountain Mineral Law Foun- 
dation, 

More than 500 attorneys and execu- 
tives in the oil, gas and mining indus- 
tries are expected to attend the Insti- 
tute, sponsored annually by the Rocky 
Mountain Mineral Law Foundation as 
part of its program of continuing legal 
education in the field of mineral law. 
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The Foundation, with offices in the 
law building of the University of Colo- 
rado campus, is composed of twenty- 
eight regional law schools, bar associ- 
ations, and oil, gas and mineral asso- 
ciations. 

Advance reservations for the Insti- 
tute may be made through Verle R. 
Seed, Institute Director, at the Univer- 
sity of New Mexico School of Law. 

The registration fee is $35.00. Those 
attending will be provided accommo- 
dations at the U.N.M. residence halls 
or in nearby hotels and motels. 

All sessions will be held in the New 
Mexico Union building at the U.N.M. 


campus. 
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Current Tax Planning Through Foreign 
Situs Trusts 


By David Altman and Burton W. Kanter, Chicago, Illinois 


Foreign situs accumulation trusts 
appear to be becoming extremely popu- 
lar in tax planning because of the 
unique tax advantages they may offer 
United States citizens and residents. 
Not only can foreign trusts offer all of 
the income-shifting and deferral ad- 
vantages of trusts generally, but they 
may also permit enjoyment by a citizen 
or resident of the tax exemptions ac- 
corded a non-resident alien who is not 
engaged in trade or business in the 
United States. 

Unlike foreign corporations which 
may not be utilized satisfactorily by in- 
dividual American citizens or residents 
to make investments in American 
stocks and securities (because of the 
impact of the personal holding com- 
pany and foreign personal holding 
company rules of the Code), foreign 
trusts do offer a manageable means for 
such investments. This brief note will 
cover some aspects of present tax plan- 
ning through foreign situs trusts, and, 
in addition, the potential effects of last 
year’s Senate Finance Committee pro- 
posal to modify certain rules with re- 
spect to distributions to United States 
citizens and residents from foreign 
situs accumulation trusts. 


Criteria Determining 
Foreign Situs 

What criteria determine whether a 
trust is a foreign situs trust for federal 
income tax purposes is not wholly 
clear. There is no satisfactory defini- 
tion in either the Code or the regula- 
tions as to what constitutes a foreign 
situs trust. In fact, there may not 
even be an indisputable legal basis 


for recognition and taxation of a for- 
eign trust as a non-resident alien where 
the grantor and the beneficiary are 
both United States citizens or residents, 
even though the trust may be created 
in and organized under the laws of a 
foreign country and there is a foreign 
trustee acting with respect thereto.” 
Nevertheless, it is at present generally 
accepted that the mere fact that a 
United States citizen or resident gran- 
tor and beneficiary is involved will not 
require taxation on any basis other 
that 
where the characteristics of the trust 


than of a non-resident alien,* 
otherwise qualify it as having a foreign 
situs.* 

As a practical matter, it is usually 
deemed advisable in order to firmly 
establish the trust as a foreign situs 
trust (1) to create the trust by execu- 
tion of the trust agreement in a foreign 
country, (2) to appoint a foreign trus- 
tee, preferably a corporate trustee 
having no branch and not being a 


branch of another company in the 


United States, (3) to provide in the 
trust agreement that its terms be in- 
terpreted and the trust itself be gov- 
erned and administered in accordance 
with the laws of the foreign country in 
which it is being established, and (4) 
to retain the assets of the trust wher- 
ever possible outside of the United 
States.° 

In the circumstances, however, prop- 
er caution in planning is clearly in 
order. It must be recognized that in 
the absence of particular definitive 
legal rules for the recognition of the 
foreign situs of a trust, all of the facts 
and circumstances surrounding the 
establishment and operation of the 
trust are relevant and important to the 
determination of its character, and 
great care should be taken to evidence 
and support the substance of the trust 
arrangement. 


Present Tax Treatment 

1. Grantor Taxation. An American 
grantor of a foreign trust is subject to 
taxation on the income of the trust 
under the so-called Clifford rules of 
§$671-678 in the same manner as he 
would be had he established a domestic 
trust. If the particular trust arrange- 
ment does not invoke these grantor-tax- 
ation provisions, however, then the for- 
eign trust is taxable as a separate 
entity. 

2. Trust Taxation. As a non-resident 
alien not engaged in trade or business 
in the United States,° a foreign situs 
trust is in general not taxable on 
capital gains derived from United States 
sources (with certain minor excep- 
tions‘); is not taxable on- interest in- 











1. §1493 does contain a definition for pur- 
poses of c. 5, as follows: “‘A trust shall be con- 
sidered a foreign trust within the meaning of 
this chapter if, assuming a subsequent sale by 
the trustee, outside the United States and for 
cash, of the property so transferred, the profit, 
if any, from such sale would not be included in 
the gross income of the trust under this sub- 
title.” See also §§402(c) and 643(a)(6) and 
7456 (b). See note 23. 

2. See Phillips, Taxation of Foreign Estates 
and Trusts Under the Internal Revenue Code of 
1954, 4 J. Taxation 45 (1954); Roberts and 
Warren, Income Taxation or Non-Resipent 
ALIens AND Foreicn Corporations, page 10 
(P.L.1., 1953). 


3. Reg. §1,871-2; Rev. Rul. 60-181, 1960-1 
Cum. Bull. 257. Also see Altman and Kanter, 
Senate Finance Committee Looks at Foreign 
Situs Trusts, 38 Taxes 585 (1960), discussing 
the significance of the Senate Finance Commit- 
tee proposals in this regard. 


4. For an extensive analysis of the legal 
criteria at present applied to determine qualifi- 
cation of a trust as a foreign situs trust see 
Hammerman, Foreign Situs Trusts—Defining 
the Undefined, 38 Taxes 529 (1960), and IRS 
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Clarifies Foreign-Situs Trusts as Bill To End 
Some Tax Benefits Dies, 13 J. Taxation 199 
(1960). See also the Altman and Kanter article 
cited at note 3; Winkelman, Foreign Accumula- 
tion Trusts, 4 Tax Coun. @. 245 (1960). 

5. While not pertinent to determining the 
character of the trust as a foreign situs trust, 
the well-advised grantor will also normally 
create the trust by a gift of cash and not stock 
or securities. Absent a prior ruling from the 
Commissioner to the effect that there is no tax 
avoidance purpose behind the transfer, the 
grantor who gives stock or securities which 
have appreciated in value, will be subject to a 
special 2742 per cent excise tax under Section 
1491 on the appreciation in value of the stock 
or securities transferred. This excise tax, how- 
ever, does not apply to property ether than 
stock or securities. 

6. Non-resident aliens engaged in trade or 
business in the United States are taxed on all 
income from United States sources regardless of 
its character in the same manner and at the 
same rates as United States citizens or residents. 
$§872 and 871(c). 

7. Specifically, disposition of timber or coal 
with a retained economic interest (§631(b) and 
(c)) and sales or exchange of patents (§1235). 
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come from bank deposits in the United 
States; and is not taxable on any for- 
eign source income whether ordinary 
or capital gain in nature.* 

The foreign trust which is a non- 
resident alien not engaged in trade or 
business in the United States and has 
United States 
sources? of $15,400 or less is taxable 


gross income from 
only on dividends, interest, rents and 
royalties and other fixed or determin- 
able annual or periodical income, and 
certain specifically enumerated capital 
gains,!® at a flat withholding rate of 
30 per cent,!! unless there is a tax 
treaty with the country in which the 
trust is this 
rate. If such a trust has gross income 


resident which reduces 
from American sources of more than 
$15,400.12 then the United States in- 
dividual income tax rates apply (sub- 
ject, however, to restrictions on allow- 
able deductions'*) to the aforemen- 
tioned types of income, except that the 
tax thereon may not be less than the 
30 per cent withholding rate.'4 

3. Beneficiary taxation. Foreign trust 


distributions are taxed in the same 
manner as distributions from domestic 
trusts.!° Accumulated trust income 
other than United States capital gains'® 
is therefore subject to the throwback 
rule of Section 665, but may be dis- 
tributed tax-free to the beneficiary if 
the distribution qualifies under any of 
the recognized throwback rule exemp- 
tions or exceptions. 

The throwback rule aims at prevent- 
ing the shifting of tax on trust income 
from high bracket trust beneficiaries 
to the lower bracket trust through ac- 
cumulation and then later distribution 
in subsequent years. This is done by 
treating any distribution to the bene- 
ficiary of accumulated trust income of 
the immediately preceding five years as 
taxable to the beneficiary in the cur- 
rent year in a manner which will re- 
sult in an aggregate tax approximately 
equal to that which would have been 
incurred had there been a distribution 
of the accumulated income in the pre- 
vious years of accumulation. 

The throwback rule, however, has 
certain well-defined exceptions, the 
most significant of which are: (1) 
distributions of income during the 
the (2) 


minority of beneficiary ; 


amounts distributed to meet emergency 
needs of the beneficiary; and last but 
most important (3) a final terminating 
distribution of the entire trust assets 
in a single lump sum made more than 
nine years after the date of the last 
transfer to the trust.!7 


Over-All Tax Savings 

By reason of the foregoing non- 
resident alien tax rules and the throw- 
back rule exceptions, foreign situs 
trusts not only may save taxes on 
realized capital gains derived from 
United States sources as well as on in- 
come from foreign sources, but also 
may provide the vehicle to subsequently 
repatriate completely tax-free the entire 
trust assets, including, or undiminished 
by, the taxes saved, to the beneficiary 
of the 
It is possible, upon 


who is a citizen or resident 
United States. 
termination of the trust, to distribute 
tax-free to the beneficiary all of the 
income and capital gains previously 
accumulated in the foreign trust and 
on which the trust has paid little or no 
federal tax. Thus bona fide foreign 
situs trusts may be established with a 
provision in the trust agreement for 
the accumulation of the income of the 
trust (except perhaps for emergency 
distributions) and provision for the 
trustee at some time after approxi- 
mately ten years to terminate the trust 
in such a manner as to qualify under 
the exception to the throwback rule for 
making a single, final distribution of 
the entire corpus and the accumulated 
income from the trust to the American 
beneficiary. 

Under present law, however, with 
respect to capital gains derived from 
United States sources, it may not even 
be necessary to bring the distribution 
from the foreign situs trust within an 
exception to the throwback rule to 


make a tax-free repatriation of trust 
funds to the American beneficiary. 
Since, capital gains from United States 
sources do not now come within the 
concept of distributable net income, 
accumulated but undistributed Ameri- 
can capital gains would not appear to 
be subject to the throwback rule. 
Therefore, with respect to accumulated 
United States capital gains distribu- 
tions, the $2,000 exemption and the 
specific exceptions to the throwback 
rule are irrelevant and it might be 
possible to make a distribution from a 
foreign situs trust to an American ben- 
eficiary tax-free without qualifying the 
distribution under the exemption from 
or exceptions to the present throwback 
rule. For example, if a foreign situs 
trust realized only capital gains from 
United States 
amounts would 


sources, since these 


not be includable in 
distributable net income, distribution 
could be effected by the trust tax-free 
to the American beneficiary in any 
year subsequent to the year in which 
capital gains were realized. To the ex- 
tent that significant amounts of other 
types of income includable in distribut- 
able net income have been realized by 
the trust during the five years preced- 
ing distribution, it would, of course, be 
necessary to qualify the distribution 
under the exemption from or excep- 
tions to the throwback rule for the 
distribution to be tax-free. 


Illustrative Uses of 
Foreign Trusts 

How are foreign trusts used to take 
full advantage of these rules? There 


are numerous ways, of course, but the 
following may be illustrative. 

1. Speculation in American Securi- 
ties. Assume a Chicagoan has decided 
to give $100,000 in trust for the benefit 
of his children and plans for the trust 





8. Section 871. 

9. See Section 871 for the definition of in- 
come from U. S. sources. 

10. See note 7. 

11. Class 1 category of tax under Section 871. 

12. The potential value of using multiple 
trusts to avoid this classification should not be 
overlooked, though caution is well in order in 
view of possible multiple trust legislation. 

13. Mainly. deductions are limited to the 
extent they are properly allocable to the gross 
income from United States sources subject to 
tax in Class 2. See Reg. §1.871-7(c) (3). 

14. Class 2 category of tax under Section 871. 
The ninety-day presence rules under Section 
871, which are applicable to both Class 1 and 
Class 2 categories of non-resident alien taxa- 
tien, and which provide for taxation of United 
States net capital gains on the sale of stocks or 
securities under some circumstances, would 
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seem not to apply where the fiduciary is a 
trust company which has no branch in the 
United States and is not a subsidiary or branch 
of a United States bank or trust company. The 
rule is that if a non-resident alien is present in 
the United States for less than ninety days 
during the taxable year. net gains on capital 
gains transactions effected during his presence 
are taxable, and if the non-resident alien is 
present for more than ninety days all such net 
gains are taxable. 

15. As indicated in the text, the so-called 
Clifford rules of Sections 671-678 resulting in 
grantor taxation are also applicable to a foreign 
situs trust. 

16. See Berger, Taxation of Capital Gains 
Realized by Trusts, 12 Tax L. Rev. 99 (1956). 
See also Section 643(a)(3) and Reg. Section 
1.665 (6) -1(a), Example 1. 

17. Section 665 (b). 
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to speculate in American and foreign 
stocks. If he were to carry out his 
program through the vehicle of a do- 
mestic trust which he would create, 
the trust would pay United States tax 
on all gains whether realized on for- 
eign or American stocks and pay the 
tax at either long term or short term 
capital gains rates depending on the 
holding period of the stock. By taking 
the same monies and making the gift 
to foreign situs trusts,'* with substan- 
tially the same terms as would have 
been provided in the domestic trust, 
investment may be made in the same 
foreign and American stocks through 
purchases on either foreign or Ameri- 
can stock exchanges, but there will be 
no United States tax paid on any gains 
realized from the sale of any of the 
stocks. (There would be a 30 per cent 
withholding tax on any dividends re- 
ceived from the United States with 
respect to American stocks, but that 
is all.) Later the trust may be termi- 
nated and the assets distributed under 
one of the exceptions to the throwback 
rule, in the same manner as could a 
domestic trust. 

2. Investment in Foreign Mutual 
Fund. If this same Chicagoan did not 
wish to have the trust he is creating 
speculate in American and foreign 
stocks and wished to avoid the prob- 
lems which might be involved in dele- 
gating substantial investment discre- 
tion to the foreign trust company act- 
ing as trustee, but still wished to obtain 
some of the potential benefits of using 
a foreign trust to make American and 
foreign stock investments, he might 
consider doing so through investment 
in shares of a foreign mutual fund. 
There are in existence foreign mutual 
funds operating as Netherlands Antilles 
corporations, which invest in foreign 
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and United States stocks and securi- 
ties. A Netherlands Antilles corpora- 
tion not engaged in trade or business 
in the United States through a perma- 
nent establishment is not taxed by the 
United States on foreign income or 
capital gains from the United States, 
and because of the tax treaty with the 
United States 1” is subject to only a 
15 per cent United States withholding 
tax on dividends instead of the regular 
30 per cent rate and to no withholding 
tax on interest on corporate obliga- 
tions.2° The tax in the Netherlands 
Antilles is substantially less than 4 per 
cent. These mutual funds can distribute 
or accumulate all of their income in- 
Distribution 
into the hands of a foreign situs trust 
will be tax-free with respect to all 
forms of income and it would there- 
fore be possible to distribute these 
monies subsequently to a beneficiary 
who is a United States citizen or resi- 


cluding capital gains. 


dent tax-free from the foreign trust. 

3. Owning Foreign Business Opera- 
tion. Suppose instead of speculation or 
investment in stocks and securities be- 


ing the objective, the Chicagoan is a 
businessman who contemplates doing 
business abroad. If the foreign com- 
pany through which he intends to 
operate is ultimately successful he may 
desire to sell the entire operation or 
plan its liquidation to realize a capital 
gain, meanwhile having taken advan- 
tage of locating the operation in a 
country levying no or very little tax 
on the corporate income. Looking for- 
ward to the future when there may be 
a substantial gain, he could use foreign 
trusts as the shareholders of the for- 
eign enterprise. When the stock is later 
sold or the company liquidated there 
will be no tax whatsoever realized; 
thus no tax will have been paid at all, 
either on the corporate operation or 
the sale of the corporate stock, and the 
monies may then be held in trust until 
such time as they may be redistributed 
to the beneficiary in the United States 
free of tax.*! 

4. Transfer of Land by Subdivider. 
An American real estate subdivider 
who is treated as a dealer for federal 





18. Since the gift in trust will generally con- 
stitute a gift of a future interest the grantor 
will be required to file a federal gift tax return 
and pay any necessary gift tax. No other in- 
formation returns are at present required by the 
Federal Government on the formation of a for- 
eign trust. This is in contrast to the require- 
ment for filing Form 959 on the formation or 
organization of a foreign corporation and the 
extensive reports now required under §6038 
with respect to the operation of certain foreign 
corporations. 

19. Convention Between the United States 
and the Netherlands With Respect to Taxes on 
Income and Certain Other Taxes, April 29, 
1948. 62 Stat. 1757, T.1.A.S. No. 1855, 1950-1 
Cum. Butt. 92, extended by supplementary pro- 
tocol, June 15, 1955, 6 U.S.T. & O.1.A. part 3, 
3696. 

20. Interest paid by an American corpceration 
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is not exempt from United States withholding 
tax if more than 50 per cent of the voting stock 
of the American corporation is controlled by 
the payee. 

21. Can an American corporation take advan- 
tage of foreign situs trusts as a vehicle to 
repatriate tax-free accumulated profits from 
foreign operations? It is not inconceivable that 
an American corporation can be a beneficiary 
of a trust. But since the corporation under 
most circumstances would have to also be the 
grantor, the Clifford rules would require gran- 
tor taxation and thus preclude any possibility 
of a corporation availing itself of the aidvan- 
tages afforded individuals through use of a 
foreign situs trust. Query: Would it be possible 
to avoid this problem by having a parent cor- 
poration establish a trust making a subsidiary 
the beneficiary? Or could the corporation create 
a trust for the benefit of its shareholders? 
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income tax purposes might conceivably 
attempt to solve part of his tax prob- 
lem through the use of foreign trusts. 
He might transfer developed American 
land holdings to foreign trusts and pay 
any necessary gift tax. The inventory 
character of the property in the hands 
of the transferors would not normally 
appear to taint the property after trans- 
fer to the trusts. Any subsequent sale, 
therefore, which is accomplished in a 
fashion which does not put the trusts in 
the position of engaging in trade or 
business in the United States could 
result in a capital gain free of United 
States tax. These proceeds in due 
course could be repatriated to the 
United States beneficiaries of the trust, 
also tax free. A caveat to be kept well 
in mind, however, is that the presence 
of the trust res in the United States 
might possibly jeopardize the foreign 
situs character of the trust. 

5. Licensing Patent Rights. Suppose 
an individual who is a United States 
citizen and 
foreign patent rights. If he licensed 
these rights himself, all of his royalties 


holds certain American 


would be taxed to him as ordinary in- 
come. He might consider, instead, trans- 
ferring either by way of gift or sale 
all of these rights to foreign trusts. 
The trusts in turn might incorporate 
these rights in a Netherlands Antilles 
corporation to take advantage of the 
exemption of royalty payments earned 
from American licensees from the 30 
per cent United States withholding tax. 
To avoid the personal holding company 
penalty provisions** the Netherlands 
Antilles corporation, after paying that 
country’s low tax, would distribute all 
of its income. Since the shareholders 
are foreign trusts the distribution 
would not normally be subject to any 
additional tax if the situs of the trusts 
is a country imposing no tax. Repatri- 
ation of the funds to the American 
beneficiary tax-free could be made at 
a later date beyond the limits of the 
throwback rule. 
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Finance Committee Proposals 

The Senate Finance Committee in 
the last session of Congress approved 
as part of its proposed “Trust and 
Partnership Income Tax Revision Act 
of 1960” provisions: (1) to broaden 
the definition of distributable net in- 
come subject to the throwback rule to 
include capital gains derived from 
United States sources exempt from tax 
under Section 871; and (2) to elimi- 
nate the $2,000 exemption and the 
various specific exceptions to the 
throwback rule now provided for un- 
der Section 665(b) of the Code in the 
case of “accumulation distributions by 
foreign trusts to United States citizens 
or residents” to the extent “such distri- 
butions are deemed to consist of in- 
come from foreign sources or net capi- 
tal gains from the sale or exchange of 
capital assets which are not subject to 
U.S. tax under §871”.2% 

Capital gains from United States 
sources do not at present come within 
the concept of distributable net income, 
and under present law accumulated but 
United States 
gains would not appear to be subject to 
the throwback 
bring untaxed United States capital 


undistributed capital 


rule.2* In order to 
gains within the scope of the throwback 


rule the Senate Finance Committee 
proposed to amend the Code to con- 
United States 
“which have not been subject to tax 


under §871” 


sider capital gains 


as part of distributable 


net income.2° No amendment is neces- 
sary to accomplish this with respect to 
foreign source income since the present 
Code provisions already provide for 
the inclusion of such income in distrib- 
utable net Such 
therefore, is subject to the throwback 


income.*® income, 
rule for the present and also, for the 
present, to the Section 665(b) exemp- 
tion and exceptions to the throwback 
rule. 

The second proposal of the Senate 
Finance Committee is to eliminate the 
$2,000 exemption from and the specific 
Section 665(b) 
throwback rule. This proposed modifi- 
cation, however, would apply only to 


exceptions to the 


the extent a distribution from the for- 
eign situs trust to a beneficiary who is 
a United States citizen or resident is 
attributable to previously untaxed Sec- 
tion 871 United States (net) capital 
gains and foreign source income.?* 
This elimination of the Section 665(b) 
escape rules from throwback appli- 
cation to accumulation distributions 
would not apply under the proposed 
amendment to any other forms of in- 
come which may have been accumu- 
lated by the trust prior to distribution 
and which would otherwise be subject 
to the throwback rule. Thus, even in 
the case of a foreign situs trust the 
$2,000 exemption and the relatively 
more important other exceptions un- 
der Section 665(b) would continue to 
apply to distributions of such other 
accumulated income. 





22. See Sections 541 et seq. The effect of being 
considered a foreign personal holding company 
is to deem the corporate income to have been 
distributed, thus achieving substantially the 
same result as an actual distribution. 

23. S. Rep. No. 1616, Trust and Partnership 
Income Tax Revisions Act of 1960, Report of the 
Committee on Finance To Accompany H. R. 
9662 (June 18, 1960), pages 26 and 60. No com- 
parable provision appeared in the House-passed 
bill. 


The Finance Committee proposal also con- 
tains for the first time a definition of foreign 
trusts as “trusts (created by citizens or residents 
of the United States) subject to tax under §871 
(or which would be subject to tax under §871 
if they had income from sources within the 
United States)”. The significance and short- 
comings of this definition are discussed in the 
Altman and Kanter article cited at note 3. 

24. See note 16. 

25. The Senate Finance Committee proposal 
does not include capital gains which may have 
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been subject to tax under the provisions of 
Section 871, but were not taxable by reason of 
allowable deductions or exemptions of the 
trust; such capital gains would be regarded as 
having been subject to tax under Section 871 
even though no tax was in fact paid. 

The other tax rules regarding distributions 
from trusts, such as the credit allowable for 
taxes paid by the trust in the event of applica- 
tion of the throwback rule, would also continue 
to be applicable. Also, the beneficiary would 
be entitled to a foreign tax credit for his share 
of foreign income taxes paid by the trust in 
cases where he receives a distribution taxable 
to him under Sections 661-668. 

26. Section 643(a) (6). 

27. The Finance Committee proposals appar- 
ently are applicable only to trusts created by 
United States citizens or residents for United 
States citizens or resident beneficiaries and not 
to such trusts created by non-resident aliens 
for United States citizens or resident benefi- 
ciaries. 
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Limited Scope of Limitations 

The importance of the limited scope 
of the proposed amendment is that 
various items of income which are not 
subject to United States tax (whether 
by withholding or otherwise) either 
because of the rules of the Internal 
Revenue Code or because of an ap- 
plicable tax treaty, or are subject only 
to a reduced rate of tax under the 
terms of an applicable treaty, when 
first received by a foreign situs trust, 
may be accumulated and _ ultimately 
distributed tax-free under the excep- 
tions of the throwback rule. 

Under Section 871 the foreign situs 
trust pays no United States income tax 
on the following items of income when 
first received: (1) capital gains from 
United United 
States bank interest, and (3) income 


States sources, (2) 


from foreign sources (including capital 
gains). Dividends from United States 
sources and interest (other than bank 
interest) received by the trust are sub- 
ject to United States withholding tax of 
30 per cent, unless the trust is situated 
in a country with which the United 
States has a tax treaty which eliminates 
or substantially reduces the withhold- 
ing tax on these or other items of 
income.?8 

This untaxed or lower taxed income 
would all be included in “distributable 
net income” and subject to the throw- 
back rule. The $2,000 exemption and 
the exceptions to the throwback rule 
provided for under Section 665(b) 
would remain applicable under the 
proposed amendment to all of the 
kinds of accumulated income which 
are distributed, except United States 
capital gains which were not taxed un- 
der Section 871 and foreign source in- 
come, these two types of income being 
the only two with respect to which the 
amendment would eliminate the Section 
665(b) exemption and_ exceptions. 
Therefore, United States dividends, in- 
terest on United States bank deposits 
and other income subject to no tax or 
to a reduced rate of withholding tax 
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can be accumulated and even though 
subject to the throwback rules, can 
ultimately be distributed tax-free under 
the exemption or one of the exceptions 
to the throwback rule. 


Amendment Would Impose 
*‘Waiting Period” 

The applicable throwback period of 
five years would remain unchanged. 
Therefore, with respect to capital gains 
from United States sources and foreign 
source income to which the throwback 
rule exceptions will not apply, the last 
five years of operation of the trust 
must be viewed as a necessary “wait- 
ing” or “holding” period before final 
distribution if the maximum savings 
are to be achieved. 

What forms might the trust invest- 
ment advantageously take during the 
five-year “waiting” period before final 
distribution of the accumulated income 
of a foreign situs trust? It would be 
possible, of course, to convert the in- 
vestments into non-income-producing 
growth properties. This would avoid 
realization of any income which might 
possibly be subject to throwback rule 
application. But the more satisfactory 
alternative may be to change the in- 
vestments into assets which produce the 
types of income to which the throw- 
back rule limitations and exceptions 
would still apply. 

One possibility, therefore, would be 
to convert the entire trust assets for a 
five-year period prior to final distribu- 
tion to deposits in American banks 
since the interest received would flow 
tax free to the trust under Section 871, 
and while included in “distributable 
net income” and subject to the throw- 


June, 1961 


Tax Notes 


It takes 4 


SPECIALIST 


to LOCATE a 


over a quarter century 
of service to 
ATTORNEYS - ADMINISTRATORS 
TRUSTEES + BANKS + EXECUTORS 
Offices and Correspondents 
in the United States 
and throughout the world 


ALTSHULER 
GENEALOGICAL SERVICE 


SEND FOR FREE BROCHURE 








back rule could, upon a proper distri- 
bution from the trust, qualify for tax- 
free distribution under the exceptions 
to the throwback rule. This appears to 
be so even though paradoxically simi- 
lar deposits in foreign banks earning 
interest could not be distributed under 
the exceptions to the throwback rule 
tax-free to the American beneficiary 
since such interest would be foreign 
source income, includable in distribut- 
able net income and subject to the 
throwback rule without benefit of any 
exceptions upon distribution.*® 





28. See Rev. Rul. 60-288, I.R.B. 1960-26, 13, 
for a schedule of the treaty treatment of vari- 
ous classes of income. 

29. Something of a paradox therefore exists 
with respect to interest and dividends earned 
from United States sources which might be free 
of United States withholding tax or subject only 
to a reduced United States withholding tax 
upon receipt by a foreign situs trust and which 
might be distributed tax-free under the excep- 
tions to the throwback rule, whereas similar 
income from foreign sources would not be sub- 
ject to the exceptions to the throwback rule. 

It would seem fairly difficult despite the 
soundness of the technical analysis which 
would justify this result, to believe that this is 
fully in accord with the congressional intent 
underlying the Section 871 exemption of Amer- 
ican bank deposit interest from United States 
withholding tax, or the objectives underlying 
the various treaty provisions which exempt 
from United States tax certain forms of income 
from United States sources or reduce the United 
States withholding tax rate on certain forms of 
income from United States sources. 

In the instance of the exemption of Ameri- 
can bank deposit interest from United States 
withholding tax under Section 871, the con- 
gressional philosophy and objective was to put 
American banks on a par with foreign banks 
in competition for deposits from non-resident 
aliens. It seems clear that in granting the 
Section 871 exemption for American bank de- 
posit interest Congress had in mind non-resi- 
dent aliens of the United States for whose 
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It would also be possible to relocate 
the foreign situs trust in a country 
which has a treaty with the United 
States exempting various income from 
United States United 
States withholding tax or reducing the 


sources from 
rate of United States withholding tax. 
The ability to do this is effectively 
limited, however, to only a few possible 
countries which (1) impose little or no 
taxes of their own, (2) have a treaty 
with the United States (most countries 
with the United 
States are countries which have high 


which have treaties 
tax rates of their own affecting the in- 
come of the trust) and (3) have a legal 
system which recognizes trusts as such. 
Planning to accomplish these results 
then will require a very careful exami- 
nation of the laws of the foreign coun- 
try, a subject beyond the scope of this 
note, 


Fussy About 
Your Tobacco 7? 


Fader’s—tobacconists for 70 years—ship 
tobacco all over the world. Two of our most 
popular blends: 

No. 314. Pleasantly aromatic, with wine- 
cured cavendish. Sweet as pie. Half-pound, 
$1.70. Pound, $3.25. 

No. 10. Rich, full bodied, robust blend 
with St. James Parish perique and Syrian 
latakia. Hearty aroma, but no sweetness. 
Half-pound, $1.85. Pound, $3.50. 

Shipped postpaid in sealed containers. 


FADER'S 


216 E. BALTIMORE STREET, (Dept. L). 
BALTIMORE 2, MD. 





Conclusion 

In appropriate circumstances, for- 
eign situs accumulation trusts at pres- 
ent offer a unique means for sound 
and proper tax planning with the op- 
portunity of not only shifting and de- 
ferring income tax but also of eliminat- 
ing virtually all United States income 
the The 


Senate Finance Committee proposal is 


tax on trust investments. 
designed to restrict the benefits to be 
obtained through the use of such trusts, 
but the proposal also gives important 
recognition to the validity of foreign 
Even if these proposals 


situs trusts. 


were adopted, substantial opportunity 
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still be available 


through the use of foreign trusts. The 


for savings would 


present administration, however, has 
called for more stringent legislation to 
subject foreign trusts to the federal 
income tax. And, while not mentioned 
thus far, this may also include the use 
of foreign trusts. Therefore, all long- 
range planning which includes the use 
of foreign trusts must recognize and 
evaluate the possibility of legislative 
action to restrict very significantly the 
benefits to United States citizens and 


residents of using foreign trusts. 





benefit the deposit was maintained and prob- 
ably did not contemplate the situation we are 
considering, that of a foreign situs trust estab- 
lished by a United States citizen for the benefit 
of a United States citizen where the ultimate 
distribution of the monies on deposit must be 
to a United States citizen or at least would in 
the normal course of events be to a United 
States citizen. Perhaps Congress will ultimate- 
ly wish to treat American bank deposit interest 
in the same manner as untaxed United States 
capital gains and foreign source income in case 
of distributions from foreign situs trusts to 
United States citizens or resident beneficiaries. 
Otherwise there is a favoring of American 
bank deposit interest for the non-resident alien 
which is a foreign situs trust over interest 
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from a foreign bank deposit, and while in and 
of itself this might not be particularly disturb- 
ing, it also represents a discrimination in favor 
of an American beneficiary of a foreign situs 
trust in contrast to an American beneficiary of 
a domestic trust with respect to distributions 
received and otherwise subject to the throw- 
back rule. 

The same points, of course, are substantially 
true of United States source income not subject 
to withholding tax or subject only to a reduced 
withholding tax as a result of a tax treaty with 
the country in which the foreign situs trust is 
established or resident 

These paradoxes and discriminations may 
perhaps be faced by Congress at a policy level 
in the current session. 
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The preparation of witnesses called to testify before legislative 
committees calls for careful planning. In the following article, Admiral 
Mott, the Judge Advocate General of the Navy, one not without expe- 
rience in the field, gives our readers his views on the subject. 





Testifying Before a Congressional Committee: 
The Attorney and His Witness 
by W. C. Mott, Rear Admiral, United States Navy 


The Congress of the United States 
perhaps best exemplifies the creative 
genius of the framers of our Constitu- 
tion. The almost two centuries of its 
existence have seen the taming of a 
continent, two industrial revolutions 
and the beginning of the atomic age. 
Through all of this and more, the Con- 
gress has demonstrated its ability to 
adapt itself to the changing times. This 
remarkable vitality is in no small meas- 
ure due to the committee system, first 
established in 1789. 

Although we tend to think of Con- 
gress in terms of floor debates and 
occasional filibusters, of caucuses and 
speeches, the fact remains that a very 
substantial portion of its work is done 
through and by its committees. The 
committee, whether it be one of the 
Senate or of the House, or whether it 
be a standing (permanent) or ad hoc 
committee, will play an extremely im- 
portant part in the career and course 
of a proposed piece of legislation. The 
committee chairman, for example, may 
decide to “pigeonhole” a bill referred 
to his committee, an action which, for 
all practical purposes, means a sure 
but lingering death for the bill. If, 
however, the chairman places the bill 
on the committee’s calendar and a 
hearing date is set, it is then started on 
the path which it must take before it 
can come to a vote on the floor of the 
Senate or House. 

For those attorneys who are familiar 
with the inner workings of the Senate 
or House and the prominent part 
played by their committees, the impor- 
tance of, and the procedures involved 


in, a committee hearing are well known. 
For those who have not had an oppor- 
tunity to become acquainted with these 
sometimes mysterious-seeming matters, 
and whose work may require them to 
do so, this article is written. 

In representing a client who favors 
passage of a bill pending before a 
committee, an attorney has the same 
basic task as he has in a trial—to con- 
vince someone that his side of the case 
is the correct one, and to accomplish 
this primarily through the use of wit- 
nesses. Yet, because before a committee 
an attorney is seeking to persuade his 
“jury” to enact law, while in court he 
is seeking to have them apply the law 
as he sees it, his approach must neces- 
sarily be somewhat altered. In an ar- 
ticle in the Navy JAG Journal, October, 
1959, Representative Carl Vinson, of 
Georgia, a member of the House for 
almost fifty years and chairman of its 
Armed Services Committee, provided 
a guideline for this approach in these 
words: 


Laws are nothing more, and nothing 
less, than the needs and concerns of 
the people, expressed in words and 
requirements. 

All the laws that are enacted by the 
Congress, by State legislatures, or by 
other regulatory bodies, have as their 
main purpose the accomplishment of 
what is best for the vast majority of 
the citizenry of that particular govern- 
ment. 

And the people who are elected to 
these offices are usually quite conscious 
of their responsibilities; duly appreci- 
ative of the confidence expressed by 
their constituents; and quite sensitive 
to the fact that legislators, for the 
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most part, are people. 

In fact, if there is one lesson that 
must be learned early in the legislative 
process, it is that legislators are no 
different than shopkeepers, furniture 
dealers, bricklayers, farmers, teachers, 
chemists, soldiers, sailors, engineers, 
dentists, and salesmen. In other words, 
legislators are human beings endowed 
with the failings and strengths usually 
possessed by human beings. And be- 
cause they act like human beings in all 
respects, it is not unreasonable that in 
dealing with them, a normal human 
reaction is the best form of behavior. 


It is to be noted that Mr. Vinson has 
stated that “legislators, for the most 
part, are people”; few who have been 
called upon to testify hefore a congres- 
sional cummittee would not bear wit- 
ness that our Congress is indeed a very 
human institution. It is made up of 
flesh-and-blood Congressmen, who nec- 
essarily and properly reflect the many 
attitudes and needs of their constitu- 
ents. Collectively they represent a fusion 
of the separate forces and pressures of 
all groups and sections within our 
nation. Thus, the end product of the 
legislative process can be said truly to 
represent the national general interest 
and welfare. The day-to-day determina- 
tion of this general interest is normally 
accomplished by action of the many 
congressional committees. The fusion 
of the diverse pressures and attitudes 
takes place at this point of the legisla- 
tive process 99 per cent of the time. It 
is here, then, that the attorney must 
present his case, if he is ultimately to 
persuade Congress to enact into law 
the bill in which he is interested. 

How does one prepare his case in 
order that it may be effectively pre- 
sented to those who have the legislative 
responsibility? Let us assume that you 
have been retained by a client who is 
vitally interested in the passage of a 
certain bill pending before a committee 
of the House and that a witness is 
available to you who will testify on the 
subject matter of the bill. When you 
take the case, you have varying de- 
grees of knowledge or ignorance about 
the following factors: 

(a) The subject matter of the testi- 
mony. 

(b) The witness’ experience and 
ability in presenting forceful testi- 
mony. 

(c) The membership of the Commit- 
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On billboards, bus posters, car cards and 
in many other media, Braille Institute 
urges, ‘See Your Attorney.” 








tee (who is apt to be for and who 
against the legislation). 

(d) What will be the legislative 
“climate” for our presentation? The 
degree to which you acquire knowledge 
of and dispel ignorance on each of 
these factors will be the first test of 
your success. Translation of this knowl- 
edge to the prospective witness will be 
the second. Final success is, in most 
cases, out of your hands. It will de- 
pend upon the cultivated or inherent 
ability of the witness and his perform- 
ance before the Committee, and, of 
course, the merits of your case. 

Turning now to the practical aspect 
of preparing for the hearing, what 
steps should be taken to make the most 
effective presentation of your case? 
The four factors set out above will 
provide an outline for your work from 
this point on. 

The first factor—the subject matter 
of the testimony—presents substantial- 
ly the same type of task as that faced 


‘ 


by an attorney in “working up” a case 
for trial. Virtually every piece of pro- 
posed legislation has a past history 
with which you must become familiar. 
Previous bills of a similar nature, if 
any, should be researched. If commit- 
tee hearings were held on such bills, 
obtain copies of their hearings to ascer- 
tain what questions were put to wit- 
nesses at such hearings and what posi- 
tions were taken by the committee 
members on the bill, or parts of it; if 
the bill went as far as a debate on the 
floor of Congress, read the report of 


the debate in the Congressional Record. 
In relation to your own bill, you will 
have to know, inter alia, what facts and 
circumstances gave rise to its drafting, 
what purpose it is seeking to accom- 
plish and what amendments to it could 
be accepted without vitiating its effec- 
tiveness in accomplishing the purpose. 

With this information at hand, try 
to find the answers to the specific ques- 
tions which will almost certainly be 
asked of your witness; e.g., why is this 
legislation necessary? And, harder to 
answer, why is each provision of the 
legislation necessary? You should find 
the answers to these questions in the 
material which you have already col- 
lected. After you have all the facts as- 
sembled, highlighted and indexed in 
an orderly fashion you will be ready 
to take the next step forward. So far 
you have been studying history and 
background—you are now ready to 
answer the two big questions: first, 
what am I asking these legislators to 
enact; and second, how should I pre- 
sent my case to persuade them to take 
favorable action on it? 

Here it will be helpful to list the 
basic which 
your witness will want to impress 
upon the committee. There shouldn’t 
be too many, and usually won't be 
over three or four. From these ideas, 
draft a preliminary “position paper”, 
which presents your views within the 


and fundamental ideas 


subject matter assigned your witness. 
Complete, comprehensive and _persua- 
sive, it should cover all the points your 
witness Will make. This will be your 
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basic working paper; upon it your 
witness will stand or fall. When your 
position paper is completed you should 
reach a decision as to whether or not 
you want your witness to use an open- 
ing statement, which will lay a founda- 
tion for the committee questions to the 
witness. (The answers to these ques- 
tions will often be the real presentation 
of the witness. ) 

As in a trial, there are no hard and 
fast ground rules on when to use an 
opening statement. Committees of the 
Congress vary in their attitude toward 
opening statements. Whether or not to 
have one depends on the subject, the 
witness’ ability to articulate a well- 
written statement, the individual Com- 
mittee members’ views (especially those 
of the Chairman), and finally the gen- 
eral legislative climate with respect to 
the proposal. If you decide after con- 
sidering these factors to have your 
witness use an opening statement, it 
should, of course, be clear, convincing, 
enthusiastic and as brief as may be in 
relation to the complexity of the sub- 
ject matter of the witness’ testimony. 
Let your words be simple, your sen- 
tences and paragraphs short. Use color- 
ful phrases, without being florid or 
flamboyant. Remember that dullness 
is not a substitute for dignity. 

Having finished your preliminary 
position paper and the opening state- 
ment, you are ready to prepare for 
cross-examination by the committee. 
Draw on the knowledge you have 
acquired from your research into pre- 
vious related bills and committee hear- 
ings thereon. This research should 
enable you not only to foresee and pre- 
pare for many questions, but also 
many times to predict which commit- 
tee member might ask them. Once you 
have set down all the probable ques- 
tions which may be asked, write out 
answers to them—simple and to the 
point. The best opening statement in 
the world will fall flat if questions 
about it are not answered accurately 
and convincingly. 

Next, assemble your position paper, 
the preliminary statement, your ques- 
tions and answers, and a summary of 
all basic background in a “briefing 
book”. Take it to your witness and 
suggest that he do some homework on 
it. Try to arrange for a session with 
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him after he’s gone over your material. 
At this session be sure to caution your 
witness not to overstate your client’s 
case. Sometimes enthusiasm for a par- 
ticular position has caused witnesses to 
over-extend themselves. Remember, a 
large majority of the members of Con- 
gress are lawyers. Substantially all 
subcommittee staff members are law- 
yers. If a witness overstates his case 
he is setting the stage for an experi- 
enced cross-examiner to “puncture a 
balloon”. 

Suggest to the witness that if he finds 
himself having trouble getting his mes- 
sage across because of the complexity 
or technical nature of his subject, he 
should resort to a simple analogy if 
he can think of one. The most complex 
and difficult abstract principles can fre- 
quently be reduced to simple truths 
by specific examples or precedents rec- 
ognizable by the ordinary layman. 

Prior to the actual hearing, establish 
contact with appropriate members of 
the committee staff to insure that you 


and your witnesses are thoroughly 
aware of committee procedures, which 
vary from one committee to another. 

After days and nights of frantic 
work and preparation, the day has now 
arrived. Your principal sits before the 
committee with you beside him as a 
supporting witness. He reads his open- 
ing statement in a clear, loud voice 
with as much expression as his natural 
talent and the training he has allowed 
you to arrange permits. When he’s 
through, you’re through. If you've 
prepared his case well and he’s done 
his homework, he'll answer 90 per cent 
of the questions without hesitation and 
with credit. (There'll always be about 
10 per cent you can’t anticipate, don’t 
know the answer to and should volun- 
teer to get for the record.) Don’t try 
to help him unless he asks you or he’s 
really lost. Interruptions disturb his 
train of thought. Besides, he probably 
knows more about the subject than 
you do at this point. That is why he 
is the principal witness. 
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ERIE V. TOMPKINS: John H. Flani- 
gan, of the Carthage, Missouri, Bar, 
has been good enough to send me a 
copy of a speech he made on January 
13, 1943, denouncing Erie v. Tompkins 
to the Lawyers Association of Kansas 
City, Missouri. "Tis the regret of my 
life that I was not there to hear it. It 
has thunderous tones and argues that 
the Court had no right to change the 
law from Swift v. Tyson. It is too 
much, of course, to ask a crackpot law 
“perfesser” to agree with that but, of 
course, I thought everyone now agreed 
that Erie is wrong. 


To give you some idea of the sweep 
of his prose, here is a “soup son”: 


When Cicero argued his great causes 


in the Senate and the Courts, more 
than once his lips gave voice to these 
words: “Stare decisis et non quieta 
movere”—Let us adhere to the prece- 
dents, and not unsettle things which 
are established . .. Recognizing how the 
great common law, originating in tiny 
rivulets of judicial decision in the 
mother country has “broadened down 
from precedent to precedent” into a 
mighty river of settled jurisprudence, 
the Courts have applied the maxim as 
a fixed policy of jurisprudence. 


I take my hat off to Lawyer Flani- 
gan’s being so far-sighted as to be able 
to see in January of 1943, the dangers 
of Erie. About that time, the late and 
grand Tom Cohen, of San Francisco, 
convinced me it was right. It took me 
awhile to believe that Tom was in error 
and his classmate, Jack Conway’s, 
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The subject matter of the hearing 
may be of such scope or complexity 
that you will require the presence of 
experts to back up your principal wit- 
ness. If you do require experts be sure 
that you have previously determined, 
from the appropriate committee staff 
member, the procedural rules as to 
their use. In any event, the experts 
should stay in the background and not 
testify until called upon. If so called, 
they should be allowed to answer the 
particular question asked without inter- 
ruption by you or your principal wit- 
ness or any of the other experts. 

When you get to be a principal wit- 
ness you might remember these guide- 
lines for testifying. Be prepared. Speak 
up. Be courteous. Keep your temper. 
Don’t bluff. Don’t underestimate a 
Congressman. Don’t, for heaven’s sake, 
interrupt him. If you don’t know the 
answer, admit it, but promise to find 
out and keep your promise. Be honest 
and straightforward and you'll be re- 
freshing. 


argument that Erie was wrong, was 
correct. In fact, I think I gave Tom 
an “A” and Jack a “B” when the 
grades should have been reversed. This 
is but one more example of the un- 
reliability of grades. 


= 
FEDERAL AID TO EDUCATION: 
In the April, 1961, issue of the Uni- 
versity of Pittsburgh Law Review (Vol- 
ume 22; $1.50; 1401 Cathedral of 
Pittsburgh 13, Pennsyl- 
vania), my good friend Harry N. 
Rosenfield, of the District of Columbia 
Bar, writes on “Separation of Church 
and State in the Public Schools”. It is 
the old polemicist at his best or worst, 
depending on your point of view. 


Learning, 


What is valuable about the article is 
that Harry lists in one-two-three order 
all the cases in the Supreme Court with 
respect to the subject and he states the 
holding of each in one sentence. Thus, 
if you wish to discuss the topic, this 
article will be invaluable preparation, 
and it puts the cases in order. For 
instance, the 1947 case that allowed 
Catholic school children to ride the bus 
(Everson Vv. Board of Education, 330 
U. S. 1) preceded the 1948 one which 
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said that the little atheist could not be 
embarrassed by his classmates leaving 
to pray (McCollum v. Board of Edu- 
cation, 333 U. S. 203) in another 
school room. The last case the Court 
discussed was Zorach v. Clauson, 343 
U. S. 306, decided in 1953. Curiously, 
the Court held there that the little 
atheist would not feel bad if his class- 
mates departed from school entirely 
and, dodging traffic, prayed at their 
parish houses several blocks away. 
Since I know Harry represents the 
Safety Council, I looked in vain for 
the highway injury totals incident to 
the Court’s decision in Zorach. 

What Lawyer Rosenfield argues is 
that the bus case (Everson) is wrong 
in that it is aid to a church-related 
school and that the last released time 
case (Zorach) is likewise wrong for 
the reasons given in McCollum. In 
fact, Rosenfield argues that the legal 
effect of reading the Bible or releasing 
students from school for religious pur- 
poses is unconstitutional as a violation 
of equal protection like segregation. 

On the other hand, Mr. Rosenfield 
believes that Catholic children in paro- 
chial schools should be allowed Salk 
vaccine shots and free lunches because 
this is aid to the child as distinguished 
from the church. He notes also the 
problem of review of a national act in 
the light of the ducking rules of Massa- 
chusetts v. Mellon and Frothingham v. 
Mellon, 262 U. S. 
neither the Commonwealth of Massa- 


147, which said that 


chusetts nor a federal taxpayer had 
standing to question an unconstitu- 
tional appropriation of money by the 
Congress. His failure to discuss this 
phase is no doubt due to his belief 
that, whether the cases are right or 
wrong, in any national legislation, the 
Congress will as a practical matter 
provide for review. 

This is a very stimulating article. 
And because of its broad coverage, it 
will enable you to address your local 
club or bar association intelligently 
with a minimum of effort. 


ey 

SCOPES V. STATE: Having once 
seen the courtroom at Dayton, Tennes- 
see, where the famous “Monkey Trial” 
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was held, and having had the rare 


pleasure of hearing John and Louise 
Fraser Forte atop Lookout Mountain 
when they were recalling their enter- 
tainment of Clarence Darrow as he 
went to battle William Jennings Bryan, 
I have always had an abiding interest 
in Scopes Vv. Tennessee, 154 Tenn. 105, 
289 S.W. 363. 
issue of the University of Chicago Law 
Review (Vol. 27, No. 3; 
$2.25; address, 5750 South Ellis Ave- 
nue, Chicago 37, Illinois) Professors 
Malcolm P. 


Sharp, of the University of Chicago 


In the spring, 1960, 


single copies 


Harry Kalven, Jr., and 


Law School, Thomas I. Emerson, of 
Yale, and David Haber, of Rutgers, 
write the most delightful “Commemora- 


Note” 


presented in 


tive Case about legal points 
the Scopes case and 
evaded by the Supreme Court of 
Tennessee. 

I am not sure whom the piece com- 
memorates—the centennial of the 
publication of Charles Darwin’s The 
Origin of Species or the thirty-second 
anniversary of the Scopes trial, the 
flavor of which was so recently and 
enjoyably recalled in the Broadway 
play and movie /nherit the Wind. 

It caused me to recall the awful 
statue of William Jennings Bryan that 
until recently stood in Foggy Bottom 
at the corner of Rock Creek Drive and 
Constitution Avenue. Incident to the 
construction of the Theodore Roosevelt 
Bridge, the National Parks Service has 
removed Bill from Foggy Bottom to its 
yards on Haines Point in Swampoodle. 

When Senator Paul Douglas discov- 
ered that Bryan was not on his feet, 
he asked the Park Service to lend him 
to his birthplace, Salem, Illinois. Since 
he was a Nebraskan when he gave his 
Cross of Gold speech, I wondered why 
Hruska 
asked to get him back on his feet in 


Nebraska. 


My friend Stanley Allen Suydam 


neither Senator Curtis nor 


has the answer. He was once attorney 
for Gutzon Borglum who is blamed for 
making the statue. Stanley became 
Borglum’s counsel because he repre- 
sented another sculptor who was hired 


by the William Jennings Bryan Associ- 


ation to submit sketches for a memorial 
to Bryan. That sculptor made the 
sketches but the Association never 
came to see them, hired Borglum and 
refused to pay Stanley’s client $8,000 
for his sketches. As Borglum’s mon- 
strosity was being dedicated prior to 
presentation to the United States, Stan- 
ley Allen Suydam attached the statue 
for his client’s bill, serving Josephus 
Daniels as he rose to make the dedi- 
catory speech. 

Knowing a good lawyer when he 
saw one, Borglum retained Suydam on 
the spot to represent him in connection 
with his Stone Mountain, Georgia, and 
his Black Hills, South Dakota, projects. 
Not being able to resist it, the impish 
Suydam asked his new client, whom he 
called by the endearing nickname of 
“Guts”, how he had come to sculpt so 
terrible a statue as the one of Bryan. 

“Guts” readily explained. He said, 
“You see, Stanley, if I don’t get paid, | 
don’t work. After I did Bryan’s head, 
the money the Association gave me ran 
out. I did not do the body. To protect 
my professional reputation, however, 
you will find initialled on the top of 
Bryan’s bald pate these words: “The 
head is mine, the body is not.’ ” 

On Friday, April 7, 1961, Stanley 
and I drove with Frederick Sass and 
William Cook to Swampoodle and, 
kneeling over, studied Bryan’s head. 
While we could not 


words, 


make out the 
there is definitely writing 
carved into Bill’s cranium. 

It must be those Nebraska Senators 
Curtis and Hruska know this and thus 
do not oppose Senators Paul Douglas 
and Everett Dirksen’s attempt to take 
the statue of William Jennings Bryan 
to Illinois. They probably think as I 
do that any distance it goes from 
Washington is not far enough. 

It was thus appropriate for me in 
April of 1961 to re-read the commem- 
orative case note of Professors Kalven, 
Emerson, Haber and Sharp, which | 
so much enjoyed on my first reading 
last summer and which is so timely in 
view of the President’s education bill. 

And I know now what it commem- 
orates—the writing of Borglum on the 


top of Bryan’s head. 
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Classified 








RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN Bar AsSOCIATION JouRNAL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM.- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Natrona Law 
Liprary APpprRAIsaAL AssocraTion, 127 South 
Wacker Drive, Chicago 6, Illinois. 





LAW BOOKS: BOUGHT-SOLD-EXCHANGED. 

Complete libraries and single items. N.Y.C. affords 
the largest market for both selling and buying. Our 
facilities are at your service. CLARK BOARD- 
MAN CO. LTD., 22 Park Place, New York 7, N.Y. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 





THOMAS LAW.BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci. Skipwith, 
108 East Fourth Street, Los Angeles 13, California. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Hartnc & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 





JEFFERSON LAW BOOK COMPANY OF 

Washington and Baltimore offers used law books. 
Anything from a single volume to a complete library 
bought or sold. Post Office Box 227, Silver Spring, 
Maryland. 





WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof” (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, “The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
7,N. Y. 





FOR SALE 





LAW BOOKS BOUGHT SOLD AP- 
praised. J. M. Mitchell, 5738 Thomas, Phila. 43, 


Pa. 





CORPUS JURIS SECUNDUM WITH 1961 

Supplements. A.L.R., First Series, 175 volumes. 
U.S. Aviation Reports, 1928-1959 inc. U.S. Supreme 
Court Reports, Law Edition. Northeastern Report- 
er, Second Series. American Jurisprudence. All 
sets in fine condition. Box 1JN-15. 


BARGAIN DEAL-— EVERYBODY'S METRO- 

politan Law-N.Y., N.J.-Conn., hard cover, $5; 
soft cover $2.50. Background of Administrative 
Law by M. Carrow—low price. Understanding of 
Contracts, $3; Pennsylvania Legal Guide, $2; Di- 
gest Insurance Law, $4; Investigation of Negligence, 
$6; N. J. Books-Wills-Chancery-Zoning-Evidence 
Titles, write for special prices. We seek writers- 
salesmen-agents. ALPCO, 140 Vassar Avenue, 
Newark, N. J. MI 2-3344, 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

30 years’ experience. Qualified in all courts 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 


EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reperts, exhibits, testimony. 712 
McCall Building. Office, JA 7-3333; Res., BR 4-1583. 





DONALD DOUD, CHICAGO, MILWAUKEE 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple build 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES. 

tioned documents. Opinions rendered re: Hand 
writing, typewriting, erasures, interlineations, sub 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele 
phone: CEntral 6-1050. 





E. H. FEARON, 5052 W. LIBRARY AVE., 

Bethel Park, Pa. Telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 


LINTON GODOWN-—CHICAGO & MEMPHIS. 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, 221 North LaSalle Street, CEntral 
6-5186. 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 
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ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Detection 
of erasures, alterations, forgery; identification hand- 
writing and typewriting; other document problems. 
Portable equipment. Experienced expert witness. 
Member AAFS and ASQDE. Laboratory, Morris- 
town, N. J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3.2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents, Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH, (JOHN K. ESTES, 

Associate) Examiners of Questioned Documents. 
*Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO 

Author: Photogravhic Evidence. Handwriting 
and typewriting identified. Forgeries and altera 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nationwide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394, 





JOSEPH THOLL, EXAMINER OF QUES.- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 28 years’ experience. Retained by U-S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES 
tioned Documents. Laboratory: 4229 Brook Road, 
Richmond, Virginia. 





MISCELLANEOUS 





TITLE LAWYERS, ABSTRACTERS, SIMUL- 

taneous reading feet, yards, chains, rods, Huie 
Ruler Sets, Charts. Save time, money. Free trial. 
C. R. Huie, Huie Building, Arkadelphia, Arkansas. 
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INVESTIGATIONS 





TUCSON, ARIZ. LUSK DETECTIVE AGENCY. 

Complete Investigation Services. Serving the 
Southwest and Mexico, since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 





NATIONAL BUREAU OF INVESTIGATION, 

Kansas City, Missouri—All types of investiga- 
tions—Security Guards, Collections & Reposses- 
sions—Serving the midwest—-Box 2507; Harrison 
1-5734, 512 Reliance Bldg.—-A. C, Callen, Director, 


ESQUIRE DETECTIVE AGENCY, INC., 

Cleveland, Ohio. Domestic, criminal, civil, per- 
sonal injury investigations. World-wide coverage. 
CH-1-0554 or CE-8-4965. Room #1217, 75 Public 
Square. 





LAWYERS WANTED 





EXPERIENCED TAX, BUSINESS, PROBATE, 

and estate planning attorney wanted by well 
established law firm in lakes and recreation mid- 
west city. Write Box 1MY-5. 





MEDIUM SIZE PITTSBURGH, PENNSYL- 

vania law firm is interested in several additional 
men, particularly with experience in labor, securi- 
ties, tax or litigation. Write Box 1JN-2. 





A WELL ESTABLISHED, MEDIUM SIZE 

law firm in Illinois, is desirous of employing an 
attorney with excellent training and at least five 
years of legal experience. Accounting background 
desirable. Good opportunity for advancement for 
right man. Furnish complete and detailed biography. 
All communications will be treated in confidence. 
Box 1JN-13. 





POSITIONS WANTED 





ATTORNEY, CORPORATE, CONTRACTS, 
tax, real estate, trade regulation, administrative 
law, litigation experience. Box 1MY-7. 


LITIGATION ATTORNEY EXPERIENCED 
trials, appeals State, Federal Courts, administra- 
tive proceedings. Box 1MY-9 





ATTORNEY, 26, TOP 15%, ST. JOHN’S, 

admitted New York; discharge from Army JAGC 
December 1961; general practice or will specialize 
by evening study; desires firm or corporation in 
NYC, Long Island or Hudson Valley. Box 1JN-1. 





ATTORNEY, AGE 30, WITH BACKGROUND 
in economic research, foreign languages, and ex- 

perience in general practice. Desires position with 

firm or corporation. Will relocate. Box 1JN-3. 


ATTORNEY (33) B.B.A., ACCOUNTING, LL.B., 

6 years Federal Tax experience, 5 yrs. Internal 
Revenue agent, 1 yr. estate tax examiner desires 
position with law firm or corporation. Box 1JN-4. 


TAX ATTORNEY B.B.A. (ACCOUNTING), 
LL.B., LL.M. (Taxation). Extensive federal, 

State, local and foreign tax experience with listed 

corporation. Will relocate. Box 1JN-5. 





ATTORNEY, 30, CLERK TO SUPREME 

Court Justice, Law Review Editor, married, 4 
years’ general experience. Firm or corporation. 
Will relocate, Box 1JN-7. 





LAWYER, 37, ACCOUNTING MAJOR, 5 

years general practice, 5 years corporate law de- 
partment, seeks connection with firm in the South 
or Southwest. Box 1JN-8. 





ATTORNEY, 39, WITH 12 YEARS SUCCESS- 

ful general civil practice in large city, primarily 
corporate, tax, probate, trials. Honor law graduate. 
Outstanding record of civic leadership. Able speaker 
and writer. Seeks challenging position as corporate 
house counsel or management assistant. Box 1]N-9. 





ATTORNEY, 34, LAW REVIEW, COIF; EX- 

tensive, successful trial background; desires 
position with law firm, Eastern United States. Box 
1JN-10. 





LL.B. 1957, FIRST IN CLASS, PHI BETA 
Kappa, Coif, Law Review, LL.M. Taxation, three 
years’ tax experience. Box 1JN-11. 





ATTORNEY, 30, MARRIED, B.A., LL.B., 1 

year private general practice, 4 years anti-trust 
and trade regulation, Federal government. Seeks 
challenging opportunity with law firm or corpora- 


tion. Resume on request. Box 1JN-14. 


PATENT ATTORNEY, OHIO AND D.C. BARS, 

39, mechanical engineer, 10 years’ patent law 
firm experience, was U.S. Patent Examiner; seeks 
association with patent lawyer, firm or corporation. 


tox 1JN-16. 





LL.B. HARVARD MAGNA CUM LAUDE, 

Law Review, five years’ experience corporate de 
partment outstanding New York law firm, admitted 
Texas 1960 and some experience Texas practice 
Association sought with corporate department of 
law firm or with corporation legal staff. Age 34, 
married, attractive family. Resume and photograph 
on request. Box 1JN-17 





JUDICIAL ROBES CUSTOM TAILORED — 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Bentizy & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS, INC.—-POLLU 

tion Effects and Water Quality, fresh and salt 
water Investigations, Reports, Court Testimony. 
Thomas Dolan, Charles B. Wurtz, Ph.D., 1009 Com- 
mercial Trust Building, Philadelphia, Pennsylvania 





TRAFFIC ACCIDENT ANALYST—RECON- 

struction, Consultation, Expert testimony. Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 


MANAGEMENT CONSULTING SERVICES 
for law offices—-Specific problems, complete office, 
or retainer. Covers Organization, Custs, Policies, 
Work Distribution, Billing, Salary Plans, Controls, 
Files, Office Manuals, Special Projects Daniel J 
Cantor & Company, Commercial Trust Building, 
Philadelphia 2, Penna. 
CONSULTING CHEMISTS, BACTERIOLO 
gists, Pharmacologists, Toxicology, Analyses, 
Evaluations, Research, Testing, Development 
Foods, drugs, cosmetics, agricultural chemicals, 
Patent cases. Insurance matters. Expert testimony 
Write for brochure. Harris Laboratories, Inc., 624 
Peach Street, Lincoln 2, Nebraska, HE-2-2811. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





WANT TO BUY 





LAW BOOKS 
praised. J. M. 
Pa. 


BOUGHT SOLD AP- 
Mitchell, 5738 Thomas, Phila. 43, 
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